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BE IT ENACTED by the Parliament of the Commonwealth of
Dominica as follows:

PART I
PRELIMINARY

Short title and 1. (1) This Act may be cited as the —

commencement.

TRANSNATIONAL ORGANIZED CRIME
(PREVENTION AND CONTROL) ACT, 2013.

(2) This Act shall come into force on such date as the
Minister may appoint by Order published in the Gazette.

Interpretation. 2. (1) In this Act —
“child” means a person under the age of 18 years;
“Convention” means

(a) the United Nations Convention Against Transnational
Organized Crime signed in New York on the 15th
November, 2000 and set out in the Schedule 1; and

(b) the following Protocols to that Convention —

(i) the Protocol to Prevent, Suppress and Punish
Trafficking in Persons especially Women and
Children, signed in New York on the 15th
November, 2000;

(ii) the Protocol Against the Smuggling of Migrants
by Land, Sea and Air, signed in New York on the
15th November, 2000; and

(iii) the Protocol Against the Illicit Manufacturing of
and Trafficking in Firearms, their Parts and
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Components and Ammunition, signed in New
York on the 31st May, 2001, to which Dominica
is asignatory and which s set outin Parts I, Il and
III of Schedule 2 respectively;

“Court” means the High Court;
“exploitation” includes —

(a) the exploitation of the prostitution of others or any
other form of sexual exploitation;

(b) forced labour, slavery, servitude or similar practices;
or

(c) theremoval of human organs or human tissue without
the consent of the victim or the legal guardian of the
victim in circumstances where there is no medical or
therapeutic need on the part of the victim for the
removal;

“judicial officer” means a judge or a magistrate;

“justice system participant” includes a judicial officer, police
officer or a juror;

“Minister” means the Minister responsible for legal affairs;

“organized criminal group” means a structured group within the
meaning of section 3(2);

“public office” means any office of emolument in the Public
Service;

“public officer” means the holder of any public office and
includes any person appointed to act in that office;

“Public Service” has the meaning assigned to it by section 2 of the
Public Service Act;

Chap. 23:01.
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“related person” means a person who is a member of the family
or household of a justice system participant or a witness;

“serious offence” means an offence —
(a) for which the sentence is fixed by law; or

(b) for which a person may, by virtue of any enactment,
be sentenced to a term of imprisonment for at least 4
years;

“sexual service” means the use or display of the body of a person
for the sexual gratification of others;

“structured group” means a group thatis not randomly formed for
the immediate commission of an offence and does not
need to have formally defined roles for its members,
continuity of its membership or a developed structure.

(2) Terms and expressions used in this Act but defined in
the Convention shall, unless the context otherwise requires, have
the same meaning as that in the Convention.

PART II
ORGANIZED CRIME AND OBSTRUCTION
OF JUSTICE

Organized Criminal 3. (1) Subject to subsection (3), a person is engaged in the
et offence of organized criminal activity within the meaning of this
Act where that person —

(a) acts in concert with other persons to commit a
serious offence for the purpose of obtaining a
financial or other material benefit or for a purpose
relating directly or indirectly to the obtaining of
a financial or other material benefit;
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(b) with knowledge of the purpose or of the general
criminal activity of an organized criminal group,
or of the intention of the organized criminal
group to commit a serious offence, engages in
conduct preliminary to or takes part in —

(i) thecriminal activity of the organized criminal
group; or

(ii) other activities which that person knows will
contribute to a criminal purpose or the
criminal activity of the organized criminal

group;

(c) being one of the persons who is a member of an
organized criminal group, knowingly instructs
any person to commit a serious offence for the
benefit of, at the direction of, or in association
with, the organized criminal group; or

(d) knowingly advises, causes, encourages or recruits
another person to become a member of an
organized criminal group.

(2) In this section, “organized criminal group” means a
structured group that —

(a) consists of 3 or more persons whether in or
outside of Dominica acting in concert;

(b) has as its primary purpose the commission of
one or more serious offences in order to obtain
directorindirect financial or other material benefit
for the organized criminal group or any of the
members of the group,

but does not include a group that is formed randomly for the
commission of a single offence.
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(3) An offence referred to in subsection (1) occurs only
where it is committed —

(a) in more than one country;

b) in one country but a substantial part of the
y p
preparation, planning, direction or control takes
place in another country;

(c) inonecountry butinvolves an organized criminal
group that engages in criminal activity in more
than one country; or

(d) in one country but has substantial effects in
another country.

Prosecution of offences 4. (1) In a prosecution of an offence under paragraph (b) of
under section 3(1) (b) . -
and (d). section 3(1), it is not necessary to prove —

(a) actual facilitation or commission of the offence
by the organized criminal group;

(b) that the participation or contribution of the
accused enabled the organized criminal group to
facilitate or commit the offence;

(c) that the accused had knowledge of the specific
nature of any offence that may have been

committed by the organized criminal group; or

(d) that the accused knew the identity of any of the
members of the organized criminal group.

(2) In a prosecution of an offence under paragraph (d) of
section 3(1), it is not necessary to prove that —

(a) the offence in question was committed;
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(b) the accused instructed a particular person to
commit the offence; or

(c) theaccused knew the identity of every member of
the organized criminal group.

S. The Court may, in determining whether an accused
person has participated in or contributed to the organized criminal
activity of an organized criminal group, consider, among other
things, whether the accused, in relation to the group —

(a) admits to being a member;

(b) has been identified as a member by a parent or
guardian or any other person;

(c) habitually associates with its members;

(d) adopts the name, colours, symbol or other
representation that is associated with the group; or

(e) receives any financial or material benefit from the
group.

6. (1) A personwho, inrelation to a witness or justice system
participant involved in criminal proceedings to which this Act
applies —

(a) uses or threatens to use physical force;
(b) intimidates; or

(c) promises or offers a financial or other material
benefit,

for the purpose of interfering with the judicial process and in the
case of a witness, for the purposes specified in subsection (2),
commits an offence.
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(2) The purposes referred to in subsection (1) are —
(a) inducing false testimony;
(b) interfering with the giving of testimony; or
(c) interfering with the production of evidence,
in the proceedings.

7. In the prosecution of an offence under section 6, it is not
necessary to prove that —

(a) the accused had knowledge of the specific nature of
any offence that may have been committed under this
Act; or

(b) the accused knew the identity of any of the members
of the organized criminal group.

PART III
TRAFFICKING AND SMUGGLING OF PERSONS

8. (1) A person who, for the purpose of exploitation of
another person organizes or facilitates —

(a) the entry or proposed entry of the other person
into Dominica;

(b) the exit or proposed exit of the other person from
Dominica; or

(c) the receipt of the other person into Dominica,

by any of the means specified in subsection (6) and thereby
obtains the compliance of the other person in respect of the entry
or proposed entry or the exit or proposed exit or in respect of that
receipt, commits the offence of trafficking in persons.
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(2) A person who —
(a) organizes or facilitates —
(i) the entry or proposed entry;
(ii) the exit or proposed exit; or

(iii) the receipt of another person in accordance
with subsection (1); and

(b) inorganizingor facilitating thataction, isreckless
as to whether the other person will be exploited
after thatentry or proposed entry or after that exit
or proposed exit or after the receipt of that person,

commits the offence of trafficking in persons.

(3) A person referred to in subsection (1), who deceives
the other person about the fact that the entry or proposed entry or
receipt of the other person or any
arrangements for the stay of the other person in Dominica will

involve —

(a) the provision by the other person of sexual
services;

(b) the exploitation or debt bondage of the other
person;

(c) the removal of human organs or human tissue; or

(d) theconfiscation of the travel oridentity documents
of the other person,

commits the offence of trafficking in persons.
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(4) A person referred to in subsection (1), who —

(a) arranges or knows of an arrangement for the other
person to —

(i) provide sexual services;

(ii) provide forced labour, slavery, servitude or a
similar practice; or

(iii) have any human organs or human tissue
removed; and

(b) deceives the other person about any of the
following —

(i) thenature of the sexual servicestobe provided;

(ii) the extent to which the other person will be
free to leave the place or area where the other
person provides sexual services;

(iii) the extent to which the other person will be
free to cease providing sexual services;

(iv) the extent to which the other person will be
free to leave his place of residence;

(v) where there is a debt owed or claimed to be
owed by the other person in connection with
the arrangement for the other person to provide
sexual services, the quantum or the existence
of the debt owed or claimed to be owed; and

(vi) where there will be a removal of a human
organ or human tissue in circumstances
amounting to exploitation, the removal of
that organ or human tissue,

commits the offence of trafficking in persons.
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(5) A person who for the purpose of exploitation, recruits,
transports, transfers, harbours or receives a person referred to in
subsection (1) by any of the means specified in subsection (6)
commits the offence of trafficking in persons.

(6) The means referred to in subsections (1) and (5) are —
(a) threats or use of force or other forms of coercion;
(b) abduction;
(c) deception or fraud;
(d) the abuse of —
(i) power; or
(ii) a position of vulnerability;
(e) the giving orreceiving of payments or of a benefit
in order to obtain the consent of a person who has

control over another person.

9. (1) Aperson who with intent to obtain directly orindirectly  Offences to relating to
a financial or other material benefit — smuggling of migrants.

(a) engagesinconduct preliminary to or takes partin
the smuggling of persons by sea or air who are not
nationals or permanent residents of Dominica
without complying with the requirements for
legal entry into Dominica under the Immigration  chap. 1s:01.
Act; or

(b) whileengaginginconductreferred toinparagraph

(a) -

(i) produces a fraudulent travel or identity
document; or
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(ii) procures, provides or possesses the document
referred to in sub-paragraph (i),

(c) arranges to have a person who is not a national or
permanent resident of Dominica remain in
Dominica withouthaving that person comply with
the legal requirements for remaining in Dominica
by the means mentioned in paragraph (b),

commits the offence of smuggling of persons.

(2) Where in committing an offence under subsection (1),
a person —

(a) endangers or is likely to endanger the lives of the
persons concerned; or

(b) engages in inhumane or degrading treatment,

that person commits the offence with aggravation.

(3) Where in proceedings brought under subsection (1),
evidence is found that a vessel is engaged in the smuggling of
migrants by sea, the vessel may be seized and forfeited.

(4) In this section —

“fraudulent travel or identity document” means any travel or
identity document that —

(a) hasbeen falsely made or altered in some material
way by a person other than a person lawfully
authorized to make or issue the travel or identity

Chap. 18:01. document pursuant to the Immigration Act;

(b) has been improperly issued or obtained through
misrepresentation or in any other unlawful
manner; or
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(c) is being used by a person other than the rightful
holder; and

“vessel” means any type of water craft that is capable of being
used for transportation on water.

10. (1) The consent of a victim of trafficking in persons is
immaterial to the commission of the offence of trafficking in
persons.

(2) The recruitment, transportation, transfer, harbouring
or receipt of a child for the purpose of exploitation shall be
regarded as trafficking in persons even where the recruitment,
transportation, transfer, harbouring or receiptdid notinvolve any
of the means specified in section 8(6).

(3) Notwithstanding the provisions of any other law, all
legal proceedings conducted in relation to the offence of trafficking
in persons shall be conducted in camera.

PART IV
PENALTIES

11. A person who is convicted of an offence under section 3
is liable on conviction on indictment to a fine of $3,000,000 or to
imprisonment for 25 years or to both.

12. A person who is convicted of the offence of obstruction
of justice under section 6 is liable on conviction on indictment to
a fine of $700,000 or to imprisonment for 10 years or to both.

13. (1) Whereapersonis convicted of the offence of trafficking
in persons under section 8 and the victim of the offence —

(a) is a child, that person is liable on conviction on
indictment to imprisonment for life;
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(b) is not a child, that person is liable on conviction
on indictment to a fine of $2,000,000 or to
imprisonment for 15 years or to both.

(2) A person who is convicted of an offence under —
(a) section9(1),isliable on conviction onindictment
to a fine of $2,000,000 or to imprisonment for 15
years; or
(b) section9(2),isliable on conviction onindictment
to a fine of $3,000,000 or to imprisonment for 25
years or to both.
(3) Where apersonis convicted of the offence of trafficking
in persons, the court may, in addition to any penalty imposed under

this section, order that person to pay restitution to the victim.

(4) Restitution must compensate, where applicable, for
any of the following —

(a) costs of medical and psychological treatment;

(b) costs of physical and occupational therapy and
rehabilitation;

(c) costs of necessary transportation, temporary
housing and child care;

(d) lost income;
(e) attorney’s fees and other legal costs;

(f) compensation for emotional distress, pain and
suffering;

(g) any other losses suffered by the victim which the
court considers applicable.



2013 TRANSNATIONAL ORGANIZED CRIME ACT 13
(PREVENTION AND CONTROL)

(5) Notwithstanding subsection (3), where the property
of a person convicted under this Act is forfeited, under the
Proceeds of Crime Act or any other relevant Act, restitution shall
be paid to the victim as far as possible, from that property or the
proceeds thereof.

PART V
MISCELLANEOUS

14. Where a person is alleged to have committed an offence
under this Act, proceedings in respect of that offence may be
commenced in Dominica where the alleged offence —

(a) is committed by a national of Dominica;

(b) wasdirected towards or resulted in the carrying out of
an offence under this Act in Dominica or against a
national of Dominica;

(c) wasdirected towards orresulted in the carrying out of
an offence under this Act against a government

facility of Dominica outside Dominica;

(d) wascommitted by a stateless person whois ordinarily
resident in Dominica;

(e¢) was committed on board an aircraft that —

(i) is partly or wholly operated by the Government
of Dominica or a national of Dominica; or

(ii) is registered in Dominica;

(f) wascommitted onboard a vessel thatis flying the flag
of Dominica or is registered in Dominica; or

(g) threatens the national security of Dominica.

Chap. 12:29.

Jurisdiction.
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15. (1) Where a person who has committed or is alleged to
have committed an offence under this Act is present in Dominica
and it is not intended to extradite that person, the Director of
Public Prosecutions shall prosecute the offender for the offence.

(2) Notwithstanding the provisions of this Act, no person
shall be extradited pursuant to this Act where the Government of
Dominica has substantial grounds for believing that a request for
extradition for an offence under this Act has been made for the
purpose of prosecuting or punishing a person on account of that
person’s race, religion, nationality, ethnic origin or political
opinion or that compliance with the request would be prejudicial
to that person’s rank or status for any of those reasons.

16. The Mutual Assistance in Criminal Matters Actapplies to
this Act in relation to an offence under this Act as if the offence
were a serious offence within the meaning of section 2 of that Act;
and the assistance to be afforded may be requested for any of the
purposes specified in Article 18 of the Convention.

17. This Actis not intended to exclude or limit the operation
of any other relevant law.

18. The enactments set out in the first column of Schedule 3
are amended to the extent set out in the second column opposite
thereto.
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SCHEDULE 1
(Section 2)

United Nations Convention against Transnational
Organized Crime

Article 1. Statement of purpose

The purpose of this Convention is to promote cooperation to
prevent and combat transnational organized crime more
effectively.

Article 2.Use of terms
For the purposes of this Convention:

(a) “Organized criminal group” shall mean a structured
group of three or more persons, existing for a period of time and
acting in concert with the aim of committing one or more serious
crimes or offences established in accordance with this Convention,
in order to obtain, directly or indirectly, a financial or other
material benefit;

(b) “Serious crime” shall mean conduct constituting an
offence punishable by a maximum deprivation of liberty of at
least four years or a more serious penalty;

(c) “Structured group” shall mean a group thatis notrandomly
formed for the immediate commission of an offence and that does
notneed to have formally defined roles for its members, continuity
of its membership or a developed structure;

(d) “Property” shall mean assets of every kind, whether
corporeal or incorporeal, movable or immovable, tangible or
intangible, and legal documents or instruments evidencing title
to, or interest in, such assets;
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(e) “Proceeds of crime” shall mean any property derived
from or obtained, directly or indirectly, through the commission
of an offence;

(f) “Freezing” or “seizure” shall mean temporarily
prohibiting the transfer, conversion, disposition or movement of
property or temporarily assuming custody or control of property
on the basis of an order issued by a court or other competent
authority;

(g) “Confiscation”, which includes forfeiture where
applicable, shall mean the permanent deprivation of property by
order of a court or other competent authority;

(h) “Predicate offence” shall mean any offence as a result of
which proceeds have been generated that may become the subject
of an offence as defined in article 6 of this Convention;

(i) “Controlled delivery” shall mean the technique of
allowing illicit or suspect consignments to pass out of, through or
into the territory of one or more States, with the knowledge and
under the supervision of their competent authorities, with a view
to the investigation of an offence and the identification of persons
involved in the commission of the offence;

(j) “Regional economicintegration organization” shall mean
anorganization constituted by sovereign States of a given region,
to which its member States have transferred competence in
respect of matters governed by this Convention and which has
been duly authorized, in accordance with its internal procedures,
to sign, ratify, accept, approve or accede to it; references to
“States Parties” under this Convention shall apply to such
organizations within the limits of their competence.

Article 3. Scope of application

1. This Convention shall apply, except as otherwise stated
herein, to the prevention, investigation and prosecution of:
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(a) The offences established in accordance with articles 5, 6,
8 and 23 of this Convention; and

(b) Serious crime as defined in article 2 of this Convention;

where the offence is transnational in nature and involves an
organized criminal group.

2. For the purpose of paragraph 1 of this article, an offence
is transnational in nature if:

(a) It is committed in more than one State;

(b) It is committed in one State but a substantial part of its
preparation, planning, direction or control takes place in another
State;

(c) It is committed in one State but involves an organized
criminal group that engages in criminal activities in more than
one State; or

(d) Itis committed in one State but has substantial effects in
another State.

Article 4. Protection of sovereignty

1. States Parties shall carry out their obligations under this
Conventioninamanner consistent with the principles of sovereign
equality and territorial integrity of States and that of non-
intervention in the domestic affairs of other States.

2. Nothing in this Convention entitles a State Party to
undertake in the territory of another State the exercise of
jurisdiction and performance of functions that are reserved
exclusively for the authorities of that other State by its domestic
law.
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Article 5. Criminalization of participation in an
organized criminal group

1. Each State Party shall adopt such legislative and other
measures as may be necessary to establish as criminal offences,
when committed intentionally:

(a) Either or both of the following as criminal offences
distinct from those involving the attempt or completion of the
criminal activity:

(i) Agreeing with one or more other persons to commit
a serious crime for a purpose relating directly or
indirectly to the obtaining of a financial or other
material benefit and, where required by domestic
law, involving an act undertaken by one of the
participants in furtherance of the agreement or
involving an organized criminal group;

(i) Conduct by a person who, with knowledge of either
the aim and general criminal activity of an organized
criminal group or its intention to commit the crimes
in question, takes an active part in:

a. Criminal activities of the organized criminal
group;

b. Other activities of the organized criminal group
in the knowledge that his or her participation will
contribute to the achievement of the above-
described criminal aim;

(b) Organizing, directing, aiding, abetting, facilitating or
counselling the commission of serious crime involving an
organized criminal group.

2. Theknowledge, intent, aim, purpose or agreementreferred
to in paragraph 1 of this article may be inferred from objective
factual circumstances.
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3. States Parties whose domestic law requires involvement
of an organized criminal group for purposes of the offences
established in accordance with paragraph 1 (a) (i) of this article
shall ensure that their domestic law covers all serious crimes
involving organized criminal groups. Such States Parties, as well
as States Parties whose domestic law requires an actin furtherance
of the agreement for purposes of the offences established in
accordance with paragraph 1 (a)(i) of this article, shall so inform
the Secretary-General of the United Nations at the time of their
signature or of deposit of their instrument of ratification,
acceptance or approval of or accession to this Convention.

Article 6. Criminalization of the laundering
of proceeds of crime

1. Each State Party shall adopt, in accordance with
fundamental principles of its domestic law, such legislative and
other measures as may be necessary to establish as criminal
offences, when committed intentionally :

(a) (i) The conversion or transfer of property, knowing that
such property is the proceeds of crime, for the
purpose of concealing or disguising the illicit origin
of the property or of helping any person who is
involved in the commission of the predicate offence
to evade the legal consequences of his or her action;

(i) The concealment or disguise of the true nature,
source, location, disposition, movement or ownership
of or rights with respect to property, knowing that
such property is the proceeds of crime;

(b) Subject to the basic concepts of its legal system:
(i) The acquisition, possession or use of property,

knowing, at the time of receipt, that such property is
the proceeds of crime;
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(ii) Participationin, association with or conspiracy to
commit, attempts to commitand aiding, abetting,
facilitating and counselling the commission of
any of the offences established in accordance
with this article.

2. For purposes of implementing or applying paragraph 1 of
this article:

(a) Each State Party shall seek to apply paragraph 1 of this
article to the widest range of predicate offences;

(b) Each State Party shall include as predicate offences all
serious crime as defined in article 2 of this Convention and the
offences established in accordance with articles 5, 8 and 23 of this
Convention. In the case of States Parties whose legislation sets
out a list of specific predicate offences, they shall, at a minimum,
include in such list acomprehensive range of offences associated
with organized criminal groups;

(c) For the purposes of sub-paragraph (b), predicate offences
shall include offences committed both within and outside the
jurisdiction of the State Party in question. However, offences
committed outside the jurisdiction of a State Party shall constitute
predicate offences only when the relevant conduct is a criminal
offence under the domestic law of the State where itis committed
and would be a criminal offence under the domestic law of the
State Party implementing or applying this article had it been
committed there;

(d) Each State Party shall furnish copies of its laws that give
effect to this article and of any subsequent changes to such laws
or a description thereof to the Secretary-General of the United
Nations;

(e) Ifrequired by fundamental principles of the domestic law
of a State Party, it may be provided that the offences set forth in
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paragraph 1 of this article do not apply to the persons who
committed the predicate offence;

(f) Knowledge, intent or purpose required as an element of
an offence set forth in paragraph 1 of this article may be inferred
from objective factual circumstances.

Article 7. Measures to combat money-laundering
1. Each State Party:

(a) Shall institute a comprehensive domestic regulatory and
supervisory regime for banks and non-bank financial institutions
and, where appropriate, other bodies particularly susceptible to
money-laundering, within its competence, in order to deter and
detect all forms of money-laundering, which regime shall
emphasize requirements for customer identification, record-
keeping and the reporting of suspicious transactions;

(b) Shall, without prejudice to articles 18 and 27 of this
Convention, ensure that administrative, regulatory, law
enforcement and other authorities dedicated to combating money-
laundering (including, where appropriate under domestic law,
judicial authorities) have the ability to cooperate and exchange
information at the national and international levels within the
conditions prescribed by its domestic law and, to that end, shall
consider the establishment of a financial intelligence unit to serve
as anational centre for the collection, analysis and dissemination
of information regarding potential money laundering.

2. States Parties shall consider implementing feasible
measures to detect and monitor the movement of cash and
appropriate negotiable instruments across their borders, subject
to safeguards to ensure proper use of information and without
impeding in any way the movement of legitimate capital. Such
measures may include a requirement that individuals and
businesses report the cross-border transfer of substantial quantities
of cash and appropriate negotiable instruments.
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3. In establishing a domestic regulatory and supervisory
regime under the terms of this article, and without prejudice to
any other article of this Convention, States Parties are called upon
to use as a guideline the relevant initiatives of regional, inter-
regional and multilateral organizations against money-laundering.

4. States Parties shall endeavour to develop and promote
global, regional, subregional and bilateral cooperation among
judicial, law enforcement and financial regulatory authorities in
order to combat money-laundering.

Article 8. Criminalization of corruption

1. Each State Party shall adopt such legislative and other
measures as may be necessary to establish as criminal offences,
when committed intentionally:

(a) The promise, offering or giving to a public official,
directly or indirectly, of an undue advantage, for the official
himself or herself or another person or entity, in order that the
official act or refrain from acting in the exercise of his or her
official duties;

(b) Thesolicitation or acceptance by a public official, directly
or indirectly, of an undue advantage, for the official himself or
herself or another person or entity, in order that the official act or
refrain from acting in the exercise of his or her official duties.

2. Each State Party shall consider adopting such legislative
and other measures as may be necessary to establish as criminal
offences conductreferred toin paragraph 1 of this article involving
a foreign public official or international civil servant. Likewise,
each State Party shall consider establishing as criminal offences
other forms of corruption.

3. Each State Party shall also adopt such measures as may be
necessary to establish as a criminal offence participation as an
accomplice in an offence established in accordance with this
article.
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4. For the purposes of paragraph 1 of this article and article
9 of this Convention, “public official” shall mean a public official
or a person who provides a public service as defined in the
domestic law and as applied in the criminal law of the State Party
in which the person in question performs that function.

Article 9. Measures against corruption

1. In addition to the measures set forth in article 8 of this
Convention, each State Party shall, to the extent appropriate and
consistent with its legal system, adopt legislative, administrative
or other effective measures to promote integrity and to prevent,
detect and punish the corruption of public officials.

2. Each State Party shall take measures to ensure effective
action by its authorities in the prevention, detection and punishment
of the corruption of public officials, including providing such
authorities with adequate independence to deter the exertion of
inappropriate influence on their actions.

Article 10. Liability of legal persons

1. Each State Party shall adopt such measures as may be
necessary, consistent with its legal principles, to establish the
liability of legal persons for participation in serious crimes
involving an organized criminal group and for the offences
established in accordance with articles 5, 6, 8 and 23 of this
Convention.

2. Subject to the legal principles of the State Party, the
liability of legal persons may be criminal, civil or administrative.

3. Such liability shall be without prejudice to the criminal
liability of the natural persons who have committed the offences.

4. Each State Party shall, in particular, ensure that legal
persons held liable in accordance with this article are subject to
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effective, proportionate and dissuasive criminal or non-criminal
sanctions, including monetary sanctions.

Article 11. Prosecution, adjudication and sanctions

1. Each State Party shall make the commission of an offence
established in accordance with articles 5, 6, 8 and 23 of this
Convention liable to sanctions that take into account the gravity
of that offence.

2. Each State Party shall endeavour to ensure that any
discretionary legal powers under its domestic law relating to the
prosecution of persons for offences covered by this Convention
are exercised to maximize the effectiveness of law enforcement
measures in respect of those offences and with due regard to the
need to deter the commission of such offences.

3. In the case of offences established in accordance with
articles 5, 6, 8 and 23 of this Convention, each State Party shall
take appropriate measures, in accordance with its domestic law
and with due regard to the rights of the defence, to seek to ensure
that conditions imposed in connection with decisions on release
pending trial or appeal take into consideration the need to ensure
the presence of the defendant at subsequent criminal proceedings.

4. Each State Party shall ensure that its courts or other
competent authorities bear in mind the grave nature of the
offences covered by this Convention when considering the
eventuality of early release or parole of persons convicted of such
offences.

5. Each State Party shall, where appropriate, establish under
its domestic law a long statute of limitations period in which to
commence proceedings for any offence covered by this Convention
and a longer period where the alleged offender has evaded the
administration of justice.



2013 TRANSNATIONAL ORGANIZED CRIME ACT 13
(PREVENTION AND CONTROL)

6. Nothing contained in this Convention shall affect the
principle that the description of the offences established in
accordance with this Convention and of the applicable legal
defences or other legal principles controlling the lawfulness of
conduct is reserved to the domestic law of a State Party and that
such offences shall be prosecuted and punished in accordance
with that law.

Article 12. Confiscation and seizure

1. States Parties shall adopt, to the greatest extent possible
within their domestic legal systems, such measures as may be
necessary to enable confiscation of:

(a) Proceeds of crime derived from offences covered by this
Convention or property the value of which corresponds to that of
such proceeds;

(b) Property, equipment or other instrumentalities used in or
destined for use in offences covered by this Convention.

2. States Parties shall adopt such measures as may be
necessary to enable the identification, tracing, freezing or seizure
of any itemreferred to in paragraph 1 of this article for the purpose
of eventual confiscation.

3. If proceeds of crime have been transformed or converted,
in part or in full, into other property, such property shall be liable
to the measures referred to in this article instead of the proceeds.

4. Ifproceeds of crime have been intermingled with property
acquired from legitimate sources, such property shall, without
prejudice to any powers relating to freezing or seizure, be liable
to confiscation up to the assessed value of the intermingled
proceeds.
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5. Income or other benefits derived from proceeds of crime,
from property into which proceeds of crime have been transformed
or converted or from property with which proceeds of crime have
been intermingled shall also be liable to the measures referred to
in this article, in the same manner and to the same extent as
proceeds of crime.

6. For the purposes of this article and article 13 of this
Convention, each State Party shall empower its courts or other
competent authorities to order that bank, financial or commercial
records be made available or be seized. States Parties shall not
decline to actunder the provisions of this paragraph on the ground
of bank secrecy.

7. States Parties may consider the possibility of requiring
that an offender demonstrate the lawful origin of alleged proceeds
of crime or other property liable to confiscation, to the extent that
such a requirement is consistent with the principles of their
domestic law and with the nature of the judicial and other
proceedings.

8. The provisions of this article shall not be construed to
prejudice the rights of bona fide third parties.

9. Nothing contained in this article shall affect the principle
that the measures to which it refers shall be defined and
implemented in accordance with and subject to the provisions of
the domestic law of a State Party.

Article 13. International cooperation for purposes
of confiscation

1. A State Party that has received a request from another
State Party having jurisdiction over an offence covered by this
Convention for confiscation of proceeds of crime, property,
equipment or other instrumentalities referred to in article 12,
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paragraph 1, of this Convention situated in its territory shall, to
the greatest extent possible within its domestic legal system:

(a) Submit the request to its competent authorities for the
purpose of obtaining an order of confiscation and, if such an order
is granted, give effect to it; or

(b) Submittoits competent authorities, with a view to giving
effect to it to the extent requested, an order of confiscation issued
by a court in the territory of the requesting State Party in
accordance with article 12, paragraph 1, of this Convention
insofar as it relates to proceeds of crime, property, equipment or
other instrumentalities referred to in article 12, paragraph 1,
situated in the territory of the requested State Party.

2. Following a request made by another State Party having
jurisdiction over an offence covered by this Convention, the
requested State Party shall take measures to identify, trace and
freeze or seize proceeds of crime, property, equipment or other
instrumentalities referred to in article 12, paragraph 1, of this
Convention for the purpose of eventual confiscation to be ordered
either by the requesting State Party or, pursuant to arequest under
paragraph 1 of this article, by the requested State Party.

3. The provisions of article 18 of this Convention are
applicable, mutatis mutandis, to this article. In addition to the
information specified in article 18, paragraph 15, requests made
pursuant to this article shall contain:

(a) In the case of a request pertaining to paragraph 1 (a) of
this article, a description of the property to be confiscated and a
statement of the facts relied upon by the requesting State Party
sufficient to enable the requested State Party to seek the order
under its domestic law;

(b) In the case of a request pertaining to paragraph 1 (b) of
this article, a legally admissible copy of an order of confiscation
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upon which the request is based issued by the requesting State
Party, a statement of the facts and information as to the extent to
which execution of the order is requested;

(c) In the case of a request pertaining to paragraph 2 of this
article, a statement of the facts relied upon by the requesting State
Party and a description of the actions requested.

4. The decisions or actions provided for in paragraphs 1 and
2 of this article shall be taken by the requested State Party in
accordance with and subject to the provisions of its domestic law
and its procedural rules or any bilateral or multilateral treaty,
agreement or arrangement to which it may be bound in relation
to the requesting State Party.

5. Each State Party shall furnish copies of its laws and
regulations that give effect to this article and of any subsequent
changes to such laws and regulations or a description thereof to
the Secretary-General of the United Nations.

6. If a State Party elects to make the taking of the measures
referred to in paragraphs 1 and 2 of this article conditional on the
existence of a relevant treaty, that State Party shall consider this
Convention the necessary and sufficient treaty basis.

7. Cooperation under this article may be refused by a State
Party if the offence to which the request relates is not an offence
covered by this Convention.

8. The provisions of this article shall not be construed to
prejudice the rights of bona fide third parties.

9. States Parties shall consider concluding bilateral or
multilateral treaties, agreements or arrangements to enhance the
effectiveness of international cooperation undertaken pursuant to
this article.
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Article 14. Disposal of confiscated proceeds
of crime or property

1. Proceeds of crime or property confiscated by a State
Party pursuanttoarticles 12 or 13, paragraph 1, of this Convention
shall be disposed of by that State Party in accordance with its
domestic law and administrative procedures.

2. When acting on the request made by another State Party
in accordance with article 13 of this Convention, States Parties
shall, to the extent permitted by domestic law and if so requested,
give priority consideration to returning the confiscated proceeds
of crime or property to the requesting State Party so that it can
give compensation to the victims of the crime or return such
proceeds of crime or property to their legitimate owners.

3. When acting on the request made by another State Party
in accordance with articles 12 and 13 of this Convention, a State
Party may give special consideration to concluding agreements
or arrangements on:

(a) Contributing the value of such proceeds of crime or
property or funds derived from the sale of such proceeds of crime
or property or a part thereof to the account designated in accordance
with article 30, paragraph 2 (c), of this Convention and to
intergovernmental bodies specializing in the fight against
organized crime;

(b) Sharing with other States Parties, on aregular or case-by-
case basis, such proceeds of crime or property, or funds derived
from the sale of such proceeds of crime or property, in accordance
with its domestic law or administrative procedures.

Article 15. Jurisdiction
1. Each State Party shall adopt such measures as may be

necessary toestablishits jurisdiction over the offences established
in accordance with articles 5, 6, 8 and 23 of this Convention when:
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(a) The offence is committed in the territory of that State
Party; or

(b) The offence is committed on board a vessel that is flying
the flag of that State Party or an aircraft that is registered under
the laws of that State Party at the time that the offence is
committed.

2. Subject to article 4 of this Convention, a State Party may
also establish its jurisdiction over any such offence when:

(a) The offence is committed against a national of that State
Party;

(b) The offence is committed by a national of that State Party
or a stateless person who has his or her habitual residence in its
territory; or

(c¢) The offence is:

(1) One of those established in accordance with article 5,
paragraph 1, of this Convention and is committed
outside its territory with a view to the commission of
a serious crime within its territory;

(i1) One of those established in accordance with article 6,
paragraph 1 (b) (ii), of this Convention and is
committed outside its territory with a view to the
commission of an offence established in accordance
with article 6, paragraph 1 (a) (i) or (ii) or (b) (i), of
this Convention within its territory.

3. For the purposes of article 16, paragraph 10, of this
Convention, each State Party shall adopt such measures as may
be necessary to establishits jurisdiction over the offences covered
by this Convention when the alleged offender is present in its
territory and it does not extradite such person solely on the ground
that he or she is one of its nationals.
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4. Each State Party may also adopt such measures as may be
necessary to establish its jurisdiction over the offences covered
by this Convention when the alleged offender is present in its
territory and it does not extradite him or her.

5. IfaState Party exercising its jurisdiction under paragraph
1 or 2 of this article has been notified, or has otherwise learned,
that one or more other States Parties are conducting an
investigation, prosecution or judicial proceeding in respect of the
same conduct, the competent authorities of those States Parties
shall, as appropriate, consult one another with a view to
coordinating their actions.

6. Without prejudice to norms of general international law,
this Convention does not exclude the exercise of any criminal
jurisdiction established by a State Party in accordance with its
domestic law.

Article 16. Extradition

1. This article shall apply to the offences covered by this
Convention or in cases where an offence referred to in article 3,
paragraph 1 (a) or (b), involves an organized criminal group and
the person who is the subject of the request for extradition is
located in the territory of the requested State Party, provided that
the offence for which extradition is sought is punishable under
the domestic law of both the requesting State Party and the
requested State Party.

2. If the request for extradition includes several separate
serious crimes, some of which are not covered by this article, the
requested State Party may apply this article also in respect of the
latter offences.

3. Each of the offences to which this article applies shall be
deemedtobeincluded as an extraditable offence in any extradition
treaty existing between States Parties. States Parties undertake to
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include such offences as extraditable offences in every extradition
treaty to be concluded between them.

4. If a State Party that makes extradition conditional on the
existence of a treaty receives a request for extradition from
another State Party with which it has no extradition treaty, it may
consider this Convention the legal basis for extradition in respect
of any offence to which this article applies.

5. States Parties that make extradition conditional on the
existence of a treaty shall:

(a) At the time of deposit of their instrument of ratification,
acceptance, approval of or accession to this Convention, inform
the Secretary-General of the United Nations whether they will
take this Convention as the legal basis for cooperation on
extradition with other States Parties to this Convention; and

(b) If they do not take this Convention as the legal basis for
cooperation on extradition, seek, where appropriate, to conclude
treaties on extradition with other States Parties to this Convention
in order to implement this article.

6. States Parties that do not make extradition conditional on
the existence of a treaty shall recognize offences to which this
article applies as extraditable offences between themselves.

7. Extradition shall be subject to the conditions provided for
by the domestic law of the requested State Party or by applicable
extradition treaties, including, inter alia, conditions in relation to
the minimum penalty requirement for extradition and the grounds
upon which the requested State Party may refuse extradition.

8. States Parties shall, subject to their domestic law,
endeavour to expedite extradition procedures and to simplify
evidentiary requirements relating thereto in respect of any offence
to which this article applies.
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9. Subject to the provisions of its domestic law and its
extradition treaties, the requested State Party may, upon being
satisfied that the circumstances so warrant and are urgent and at
the request of the requesting State Party, take a person whose
extradition is sought and who is present in its territory into
custody or take other appropriate measures to ensure his or her
presence at extradition proceedings.

10. A State Party in whose territory an alleged offender is
found, if it does not extradite such person in respect of an offence
to which this article applies solely on the ground that he or she is
one of its nationals, shall, at the request of the State Party seeking
extradition, be obliged to submit the case without undue delay to
its competent authorities for the purpose of prosecution. Those
authorities shall take their decision and conduct their proceedings
in the same manner as in the case of any other offence of a grave
nature under the domestic law of that State Party. The States
Parties concerned shall cooperate with each other, in particular
on procedural and evidentiary aspects, to ensure the efficiency of
such prosecution.

11. Whenever a State Party is permitted under its domestic
law to extradite or otherwise surrender one of its nationals only
upon the condition that the person will be returned to that State
Party to serve the sentence imposed as a result of the trial or
proceedings for which the extradition or surrender of the person
was sought and that State Party and the State Party seeking the
extradition of the person agree with this option and other terms
that they may deem appropriate, such conditional extradition or
surrender shall be sufficient to discharge the obligation set forth
in paragraph 10 of this article.

12. Ifextradition, soughtfor purposes of enforcing a sentence,
isrefused because the person sought is a national of the requested
State Party, the requested Party shall, if its domestic law so
permits and in conformity with the requirements of such law,
upon application of the requesting Party, consider the enforcement
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of the sentence that has been imposed under the domestic law of
the requesting Party or the remainder thereof.

13. Anypersonregarding whom proceedings are being carried
out in connection with any of the offences to which this article
applies shall be guaranteed fair treatment at all stages of the
proceedings, including enjoyment of all the rights and guarantees
provided by the domestic law of the State Party in the territory of
which that person is present.

14. Nothinginthis Convention shall be interpreted asimposing
anobligation to extradite if the requested State Party has substantial
grounds for believing that the request has been made for the
purpose of prosecuting or punishing a person on account of that
person’s sex, race, religion, nationality, ethnic origin or political
opinions or that compliance with the request would cause prejudice
to that person’s position for any one of these reasons.

15. States Parties may not refuse a request for extradition on
the sole ground that the offence is also considered to involve
fiscal matters.

16. Before refusing extradition, the requested State Party
shall, where appropriate, consult with the requesting State Party
to provide it with ample opportunity to present its opinions and
to provide information relevant to its allegation.

17. States Parties shall seek to conclude bilateral and
multilateral agreements or arrangements to carry out or to enhance
the effectiveness of extradition.

Article 17. Transfer of sentenced persons
States Parties may consider entering into bilateral or

multilateral agreements or arrangements on the transfer to their
territory of persons sentenced to imprisonment or other forms of
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deprivation of liberty for offences covered by this Convention, in
order that they may complete their sentences there.

Article 18. Mutual legal assistance

1. States Parties shall afford one another the widest measure
of mutual legal assistance in investigations, prosecutions and
judicial proceedings in relation to the offences covered by this
Convention as provided for in article 3 and shall reciprocally
extend to one another similar assistance where the requesting
State Party has reasonable grounds to suspect that the offence
referred to in article 3, paragraph 1 (a) or (b), is transnational in
nature, including that victims, witnesses, proceeds,
instrumentalities or evidence of such offences are located in the
requested State Party and that the offence involves an organized
criminal group.

2. Mutual legal assistance shall be afforded to the fullest
extent possible under relevant laws, treaties, agreements and
arrangements of the requested State Party with respect to
investigations, prosecutions and judicial proceedings in relation
to the offences for which a legal person may be held liable in
accordance with article 10 of this Convention in the requesting
State Party.

3. Mutual legal assistance to be afforded in accordance with
this article may be requested for any of the following purposes:

(a) Taking evidence or statements from persons;
(b) Effecting service of judicial documents;

(c) Executing searches and seizures, and freezing;
(d) Examining objects and sites;

(e) Providing information, evidentiary items and expert
evaluations;
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(f) Providing originals or certified copies of relevant
documents and records, including government, bank, financial,
corporate or business records;

(g) Identifying or tracing proceeds of crime, property,
instrumentalities or other things for evidentiary purposes;

(h) Facilitating the voluntary appearance of persons in the
requesting State Party;

(i) Any other type of assistance that is not contrary to the
domestic law of the requested State Party.

4. Without prejudice to domestic law, the competent
authorities of a State Party may, without prior request, transmit
information relating to criminal matters to a competent authority
in another State Party where they believe that such information
could assist the authority in undertaking or successfully concluding
inquiries and criminal proceedings or could result in a request
formulated by the latter State Party pursuant to this Convention.

5. The transmission of information pursuant to paragraph 4
of this article shall be without prejudice to inquiries and criminal
proceedings in the State of the competent authorities providing
the information. The competent authorities receiving the
information shall comply with a request that said information
remain confidential, even temporarily, or with restrictions on its
use. However, this shall not prevent the receiving State Party
fromdisclosing inits proceedings information thatis exculpatory
to an accused person. In such a case, the receiving State Party
shall notify the transmitting State Party prior to the disclosure
and, if so requested, consult with the transmitting State Party. If,
inanexceptional case, advance notice is not possible, the receiving
State Party shall inform the transmitting State Party of the
disclosure without delay.

6. The provisions of this article shall not affect the
obligations under any other treaty, bilateral or multilateral, that
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governs or will govern, in whole or in part, mutual legal
assistance.

7. Paragraphs 9 to 29 of this article shall apply to requests
made pursuant to this article if the States Parties in question are
not bound by a treaty of mutual legal assistance. If those States
Parties are bound by such a treaty, the corresponding provisions
of that treaty shall apply unless the States Parties agree to apply
paragraphs 9 to 29 of this article in lieu thereof. States Parties are
strongly encouraged to apply these paragraphs if they facilitate
cooperation.

8. States Parties shall not decline to render mutual legal
assistance pursuant to this article on the ground of bank secrecy.

9. States Parties may decline torender mutual legal assistance
pursuant to this article on the ground of absence of dual criminality.
However, the requested State Party may, when it deems
appropriate, provide assistance, to the extent it decides at its
discretion, irrespective of whether the conduct would constitute
an offence under the domestic law of the requested State Party.

10. A person who is being detained or is serving a sentence
in the territory of one State Party whose presence in another State
Party is requested for purposes of identification, testimony or
otherwise providing assistance in obtaining evidence for
investigations, prosecutions or judicial proceedings in relation to
offences covered by this Convention may be transferred if the
following conditions are met:

(a) The person freely gives his or her informed consent;
(b) The competent authorities of both States Parties agree,
subject to such conditions as those States Parties may deem

appropriate.

11. For the purposes of paragraph 10 of this article:
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(a) The State Party to which the person is transferred shall
have the authority and obligation to keep the person transferred
in custody, unless otherwise requested or authorized by the State
Party from which the person was transferred;

(b) The State Party to which the person is transferred shall
without delay implement its obligation to return the person to the
custody of the State Party from which the person was transferred
as agreed beforehand, or as otherwise agreed, by the competent
authorities of both States Parties;

(c) The State Party to which the person is transferred shall not
require the State Party from which the person was transferred to
initiate extradition proceedings for the return of the person;

(d) The person transferred shall receive credit for service of
the sentence being served in the State from which he or she was
transferred for time spent in the custody of the State Party to
which he or she was transferred.

12. Unless the State Party from which a person is to be
transferred in accordance with paragraphs 10and 11 of this article
so agrees, that person, whatever his or her nationality, shall not
be prosecuted, detained, punished or subjected to any other
restriction of his or her personal liberty in the territory of the State
to which that person is transferred in respect of acts, omissions or
convictions prior to his or her departure from the territory of the
State from which he or she was transferred.

13. Each State Party shall designate a central authority that
shall have the responsibility and power to receive requests for
mutual legal assistance and either to execute them or to transmit
them to the competent authorities for execution. Where a State
Party has a special region or territory with a separate system of
mutual legal assistance, it may designate a distinct central authority
that shall have the same function for that region or territory.
Central authorities shall ensure the speedy and proper execution
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or transmission of the requests received. Where the central
authority transmits the request to a competent authority for
execution, it shall encourage the speedy and proper execution of
the request by the competent authority. The Secretary-General of
the United Nations shall be notified of the central authority
designated for this purpose at the time each State Party deposits
itsinstrument of ratification, acceptance or approval of or accession
to this Convention. Requests for mutual legal assistance and any
communication related thereto shall be transmitted to the central
authorities designated by the States Parties. This requirement
shall be without prejudice to the right of a State Party to require
that such requests and communications be addressed to it through
diplomatic channels and, in urgent circumstances, where the
States Parties agree, through the International Criminal Police
Organization, if possible.

14. Requests shall be made in writing or, where possible, by
any means capable of producing a written record, in a language
acceptable to the requested State Party, under conditions allowing
that State Party to establish authenticity. The Secretary-General
of the United Nations shall be notified of the language or
languages acceptable to each State Party at the time it deposits its
instrument of ratification, acceptance or approval of or accession
to this Convention. In urgent circumstances and where agreed by
the States Parties, requests may be made orally, but shall be
confirmed in writing forthwith.

15. A request for mutual legal assistance shall contain:

(a) The identity of the authority making the request;

(b) The subject matter and nature of the investigation,
prosecution or judicial proceeding to which the request relates
and the name and functions of the authority conducting the

investigation, prosecution or judicial proceeding;

(c) A summary of the relevant facts, except in relation to
requests for the purpose of service of judicial documents;

257



258

2013 TRANSNATIONAL ORGANIZED CRIME ACT 13
(PREVENTION AND CONTROL)

(d) A description of the assistance sought and details of any
particular procedure that the requesting State Party wishes to be
followed;

(e) Where possible, the identity, location and nationality of
any person concerned; and

(f) The purpose for which the evidence, information or
action is sought.

16. The requested State Party may request additional
information when it appears necessary for the execution of the
request in accordance with its domestic law or when it can
facilitate such execution.

17. A request shall be executed in accordance with the
domestic law of the requested State Party and, to the extent not
contrary to the domestic law of the requested State Party and
where possible, in accordance with the procedures specified in
the request.

18. Wherever possible and consistent with fundamental
principles of domestic law, when an individual is in the territory
of a State Party and has to be heard as a witness or expert by the
judicial authorities of another State Party, the first State Party
may, at the request of the other, permit the hearing to take place
by video conference if it is not possible or desirable for the
individual in question to appear in person in the territory of the
requesting State Party. States Parties may agree that the hearing
shall be conducted by a judicial authority of the requesting State
Party and attended by a judicial authority of the requested State
Party.

19. The requesting State Party shall not transmit or use
information or evidence furnished by the requested State Party
for investigations, prosecutions or judicial proceedings other
than those stated in the request without the prior consent of the
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requested State Party. Nothing in this paragraph shall prevent the
requesting State Party from disclosing in its proceedings
information or evidence thatis exculpatory to an accused person.
In the latter case, the requesting State Party shall notify the
requested State Party prior to the disclosure and, if so requested,
consult with the requested State Party. If, in an exceptional case,
advance notice is not possible, the requesting State Party shall
inform the requested State Party of the disclosure without delay.

20. Therequesting State Party may require that the requested
State Party keep confidential the fact and substance of the request,
except to the extent necessary to execute the request. If the
requested State Party cannot comply with the requirement of
confidentiality, it shall promptly inform the requesting State
Party.

21. Mutual legal assistance may be refused:

(a) Iftherequestis notmadeinconformity with the provisions
of this article;

(b) Iftherequested State Party considers thatexecution of the
request is likely to prejudice its sovereignty, security, ordre
public or other essential interests;

(c) If the authorities of the requested State Party would be
prohibited by its domestic law from carrying out the action
requested with regard to any similar offence, had it been subject
to investigation, prosecution or judicial proceedings under their
own jurisdiction;

(d) Ifitwould be contrary to the legal system of the requested
State Party relating to mutual legal assistance for the request to be
granted.

22. States Parties may not refuse a request for mutual legal
assistance on the sole ground that the offence is also considered
to involve fiscal matters.
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23. Reasons shall be given for any refusal of mutual legal
assistance.

24. The requested State Party shall execute the request for
mutual legal assistance as soon as possible and shall take as full
account as possible of any deadlines suggested by the requesting
State Party and for which reasons are given, preferably in the
request. The requested State Party shall respond to reasonable
requests by the requesting State Party on progress of its handling
of the request. The requesting State
Party shall promptly inform the requested State Party when the
assistance sought is no longer required.

25. Mutual legal assistance may be postponed by the requested
State Party on the ground that it interferes with an ongoing
investigation, prosecution or judicial proceeding.

26. Beforerefusing arequest pursuant to paragraph 21 of this
article or postponing its execution pursuant to paragraph 25 of
this article, the requested State Party shall consult with the
requesting State Party to consider whether assistance may be
granted subject to such terms and conditions as itdeems necessary.
If the requesting State Party accepts assistance subject to those
conditions, it shall comply with the conditions.

27. Without prejudice to the application of paragraph 12 of
this article, a witness, expert or other person who, at the request
of the requesting State Party, consents to give evidence in a
proceeding or to assistin an investigation, prosecution or judicial
proceeding in the territory of the requesting State Party shall not
be prosecuted, detained, punished or subjected to any other
restriction of his or her personal liberty in that territory in respect
of acts, omissions or convictions prior to his or her departure from
the territory of the requested State Party. Such safe conduct shall
cease when the witness, expert or other person having had, for a
period of fifteen consecutive days or for any period agreed upon
by the States Parties from the date on which he or she has been
officially informed that his or her presence is no longer required
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by the judicial authorities, an opportunity of leaving, has
nevertheless remained voluntarily in the territory of the requesting
State Party or, having left it, has returned of his or her own free
will.

28. The ordinary costs of executing a request shall be borne
by the requested State Party, unless otherwise agreed by the
States Parties concerned. If expenses of a substantial or
extraordinary nature are or will be required to fulfil the request,
the States Parties shall consult to determine the terms and
conditions under which the request will be executed, as well as
the manner in which the costs shall be borne.

29. The requested State Party:

(a) Shall provide to the requesting State Party copies of
government records, documents or information in its possession
that under its domestic law are available to the general public;

(b) May, at its discretion, provide to the requesting State
Party in whole, in part or subject to such conditions as it deems
appropriate, copies of any government records, documents or
information in its possession that under its domestic law are not
available to the general public.

30. States Parties shall consider, as may be necessary, the
possibility of concluding bilateral or multilateral agreements or
arrangements that would serve the purposes of, give practical
effect to or enhance the provisions of this article.

Article 19. Joint investigations

States Parties shall consider concluding bilateral or
multilateral agreements or arrangements whereby, in relation to
matters that are the subject of investigations, prosecutions or
judicial proceedings in one or more States, the competent
authorities concerned may establish jointinvestigative bodies. In
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the absence of such agreements or arrangements, joint
investigations may be undertaken by agreement on a case-by-
case basis. The States Parties involved shall ensure that the
sovereignty of the State Party in whose territory such investigation
is to take place is fully respected.

Article 20. Special investigative techniques

1. If permitted by the basic principles of its domestic legal
system, each State Party shall, within its possibilities and under
the conditions prescribed by its domestic law, take the necessary
measures to allow for the appropriate use of controlled delivery
and, where it deems appropriate, for the use of other special
investigative techniques, such as electronic or other forms of
surveillance and undercover operations, by its competent
authorities inits territory for the purpose of effectively combating
organized crime.

2. For the purpose of investigating the offences covered by
this Convention, States Parties are encouraged to conclude, when
necessary, appropriate bilateral or multilateral agreements or
arrangements for using such special investigative techniques in
the context of cooperation at the international level. Such
agreements or arrangements shall be concluded and implemented
in full compliance with the principle of sovereign equality of
States and shall be carried out strictly in accordance with the
terms of those agreements or arrangements.

3. Inthe absence of an agreement or arrangement as set forth
in paragraph 2 of this article, decisions to use such special
investigative techniques at the international level shall be made
on a case-by-case basis and may, when necessary, take into
consideration financial arrangements and understandings with
respect to the exercise of jurisdiction by the States Parties
concerned.

4. Decisions to use controlled delivery at the international
level may, with the consent of the States Parties concerned,
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include methods such as intercepting and allowing the goods to
continue intact or be removed or replaced in whole or in part.

Article 21. Transfer of criminal proceedings

States Parties shall consider the possibility of transferring to
one another proceedings for the prosecution of an offence covered
by this Convention in cases where such transfer is considered to
be in the interests of the proper administration of justice, in
particular in cases where several jurisdictions are involved, with
a view to concentrating the prosecution.

Article 22. Establishment of criminal record

Each State Party may adopt such legislative or other measures
as may be necessary to take into consideration, under such terms
as and for the purpose that it deems appropriate, any previous
conviction in another State of an alleged offender for the purpose
of using such information in criminal proceedings relating to an
offence covered by this Convention.

Article 23. Criminalization of obstruction of justice

Each State Party shall adopt such legislative and other measures
as may be necessary to establish as criminal offences, when
committed intentionally:

(a) The use of physical force, threats or intimidation or the
promise, offering or giving of an undue advantage to induce false
testimony or to interfere in the giving of testimony or the
production of evidence in a proceeding in relation to the
commission of offences covered by this Convention;

(b) The use of physical force, threats or intimidation to
interfere with the exercise of official duties by a justice or law
enforcement official in relation to the commission of offences
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covered by this Convention. Nothing in this subparagraph shall
prejudice the right of States Parties to have legislation that
protects other categories of public officials.

Article 24. Protection of witnesses

1. Each State Party shall take appropriate measures within
itsmeans to provide effective protection from potential retaliation
or intimidation for witnesses in criminal proceedings who give
testimony concerning offences covered by this Convention and,
as appropriate, for their relatives and other persons close to them.

2. Themeasures envisaged in paragraph 1 of this article may
include, inter alia, without prejudice to the rights of the defendant,
including the right to due process:

(a) Establishing procedures for the physical protection of
such persons, such as, to the extent necessary and feasible,
relocating them and permitting, where appropriate, non-disclosure
or limitations on the disclosure of information concerning the
identity and whereabouts of such persons;

(b) Providing evidentiary rules to permit witness testimony
to be givenin amanner that ensures the safety of the witness, such
as permitting testimony to be given through the use of
communications technology such as video links or other adequate
means.

3. States Parties shall consider entering into agreements or
arrangements with other States for the relocation of persons
referred to in paragraph 1 of this article.

4. The provisions of this article shall also apply to victims
insofar as they are witnesses.
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Article 25. Assistance to and protection of victims

1. Each State Party shall take appropriate measures within
its means to provide assistance and protection to victims of
offences covered by this Convention, in particular in cases of
threat of retaliation or intimidation.

2. Each State Party shall establish appropriate procedures to
provide access to compensation and restitution for victims of
offences covered by this Convention.

3. Each State Party shall, subject to its domestic law, enable
views and concerns of victims to be presented and considered at
appropriate stages of criminal proceedings against offenders in a
manner not prejudicial to the rights of the defence.

Article 26. Measures to enhance cooperation
with law enforcement authorities

1. Each State Party shall take appropriate measures to
encourage person who participate or who have participated in
organized criminal groups:

(a) Tosupply information useful to competent authorities for
investigative and evidentiary purposes on such matters as:

(i) Theidentity, nature, composition, structure, location
or activities of organized criminal groups;

(i1) Links, including international links, with other
organized criminal groups;

(iii) Offences that organized criminal groups have
committed or may commit;

(b) Toprovide factual, concrete help to competent authorities
that may contribute to depriving organized criminal groups of
their resources or of the proceeds of crime.
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2. Each State Party shall consider providing for the
possibility, in appropriate cases, of mitigating punishment of an
accused person who provides substantial cooperation in the
investigation or prosecution of an offence covered by this
Convention.

3. Each State Party shall consider providing for the
possibility, in accordance with fundamental principles of its
domestic law, of granting immunity from prosecution to a person
who provides substantial cooperation in the investigation or
prosecution of an offence covered by this Convention.

4. Protection of such persons shall be as provided for in
article 24 of this Convention.

5. Where a person referred to in paragraph 1 of this article
located in one State Party can provide substantial cooperation to
the competent authorities of another State Party, the States
Parties concerned may consider entering into agreements or
arrangements, in accordance with their domestic law, concerning
the potential provision by the other State Party of the treatment
set forth in paragraphs 2 and 3 of this article.

Article 27. Law enforcement cooperation

1. States Parties shall cooperate closely with one another,
consistent with their respective domestic legal and administrative
systems, to enhance the effectiveness of law enforcement action
to combat the offences covered by this Convention. Each State
Party shall, in particular, adopt effective measures:

(a) To enhance and, where necessary, to establish channels
of communication between their competent authorities, agencies
and services in order to facilitate the secure and rapid exchange
of information concerning all aspects of the offences covered by
this Convention, including, if the States Parties concerned deem
it appropriate, links with other criminal activities;
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(b) To cooperate with other States Parties in conducting
inquiries with respect to offences covered by this Convention
concerning:

(i) The identity, whereabouts and activities of persons
suspected of involvement in such offences or the
location of other persons concerned;

(i) The movement of proceeds of crime or property
derived from the commission of such offences;

(iii)) The movement of property, equipment or other
instrumentalities used or intended for use in the
commission of such offences;

(c) To provide, when appropriate, necessary items or
quantities of substances for analytical or investigative purposes;

(d) To facilitate effective coordination between their
competent authorities, agencies and services and to promote the
exchange of personnel and other experts, including, subject to
bilateral agreements or arrangements between the States Parties
concerned, the posting of liaison officers;

(e) To exchange information with other States Parties on
specific means and methods used by organized criminal groups,
including, where applicable, routes and conveyances and the use
of false identities, altered or false documents or other means of
concealing their activities;

(f) To exchange information and coordinate administrative
and other measures taken as appropriate for the purpose of early
identification of the offences covered by this Convention.

2. With a view to giving effect to this Convention, States
Parties shall consider entering into bilateral or multilateral
agreements or arrangements on direct cooperation between their

267



268

2013 TRANSNATIONAL ORGANIZED CRIME ACT 13
(PREVENTION AND CONTROL)

law enforcement agencies and, where such agreements or
arrangements already exist, amending them. In the absence of
such agreements or arrangements between the States Parties
concerned, the Parties may consider this Convention as the basis
for mutual law enforcement cooperation in respect of the offences
covered by this Convention. Whenever appropriate, States Parties
shall make full use of agreements or arrangements, including
international or regional organizations, to enhance the cooperation
between their law enforcement agencies.

3. States Parties shall endeavour to cooperate within their
means to respond to transnational organized crime committed
through the use of modern technology.

Article 28. Collection, exchange and analysis
of information on the nature
of organized crime

1. Each State Party shall consider analysing, in consultation
with the scientific and academic communities, trends in organized
crimeinits territory, the circumstances in which organized crime
operates, as well as the professional groups and technologies
involved.

2. States Parties shall consider developing and sharing
analytical expertise concerning organized criminal activities
with each other and through international and regional
organizations. For that purpose, common definitions, standards
and methodologies should be developed and applied as
appropriate.

3. Each State Party shall consider monitoring its policies
and actual measures to combat organized crime and making
assessments of their effectiveness and efficiency.
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Article 29. Training and technical assistance

1. Each State Party shall, to the extent necessary, initiate,
develop or improve specific training programmes for its law
enforcement personnel, including prosecutors, investigating
magistrates and customs personnel, and other personnel charged
with the prevention, detection and control of the offences covered
by this Convention. Such programmes may include secondments
and exchanges of staff. Such programmes shall deal, in particular
and to the extent permitted by domestic law, with the following:

(a) Methods used in the prevention, detection and control of
the offences covered by this Convention;

(b) Routes and techniques used by persons suspected of
involvement in offences covered by this Convention, including
in transit States, and appropriate countermeasures;

(c) Monitoring of the movement of contraband;

(d) Detection and monitoring of the movements of proceeds
of crime, property, equipment or other instrumentalities and
methods used for the transfer, concealment or disguise of such
proceeds, property, equipment or other instrumentalities, as well
as methods used in combating money laundering and other
financial crimes;

(e) Collection of evidence;

(f) Control techniques in free trade zones and free ports;

(g) Modern law enforcement equipment and techniques,
including electronic surveillance, controlled deliveries and
undercover operations;

(h) Methodsusedin combating transnational organized crime

committed through the use of computers, telecommunications
networks or other forms of modern technology; and
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(i) Methods used in the protection of victims and witnesses.

2. States Parties shall assist one another in planning and
implementing research and training programmes designed to
share expertise in the areas referred to in paragraph 1 of this article
and to that end shall also, when appropriate, use regional and
international conferences and seminars to promote cooperation
and to stimulate discussion on problems of mutual concern,
including the special problems and needs of transit States.

3. States Parties shall promote training and technical
assistance that will facilitate extradition and mutual legal
assistance. Such training and technical assistance may include
language training, secondments and exchanges between personnel
in central authorities or agencies with relevant responsibilities.

4. Inthecase of existing bilateral and multilateral agreements
or arrangements, States Parties shall strengthen, to the extent
necessary, efforts to maximize operational and training activities
within international and regional organizations and within other
relevant bilateral and multilateral agreements or arrangements.

Article 30. Other measures: implementation of the Convention
through economic development and technical assistance

1. States Parties shall take measures conducive to the optimal
implementation of this Convention to the extent possible, through
international cooperation, taking into account the negative effects
of organized crime on society in general, in particular on sustainable
development.

2. States Parties shall make concrete efforts to the extent
possible and in coordination with each other, as well as with
international and regional organizations:

(a) To enhance their cooperation at various levels with
developing countries, with a view to strengthening the capacity
of the latter to prevent and combat transnational organized crime;
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(b) To enhance financial and material assistance to support
the efforts of developing countries to fight transnational organized
crime effectively and to help them implement this Convention
successfully;

(c) To provide technical assistance to developing countries
and countries with economies in transition to assist them in
meeting their needs for the implementation of this Convention.
To that end, States Parties shall endeavour to make adequate and
regular voluntary contributions to an account specifically
designated for that purpose in a United Nations funding
mechanism. States Parties may also give special consideration, in
accordance with their domestic law and the provisions of this
Convention, to contributing to the aforementioned account a
percentage of the money or of the corresponding value of proceeds
of crime or property confiscated in accordance with the provisions
of this Convention;

(d) To encourage and persuade other States and financial
institutions as appropriate to join them in efforts in accordance
with this article, in particular by providing more training
programmes and modern equipment to developing countries in
order to assistthemin achieving the objectives of this Convention.

3. To the extent possible, these measures shall be without
prejudice to existing foreign assistance commitments or to other
financial cooperation arrangements at the bilateral, regional or
international level.

4. States Parties may conclude bilateral or multilateral
agreements or arrangements on material and logistical assistance,
taking into consideration the financial arrangements necessary
for the means of international cooperation provided for by this
Convention to be effective and for the prevention, detection and
control of transnational organized crime.
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Article 31. Prevention

1. States Parties shall endeavour to develop and evaluate
national projects and to establish and promote best practices and
policies aimed at the prevention of transnational organized crime.

2. States Parties shall endeavour, in accordance with
fundamental principles of their domestic law, to reduce existing
or future opportunities for organized criminal groups to participate
in lawful markets with proceeds of crime, through appropriate
legislative, administrative or other measures. These measures
should focus on:

(a) The strengthening of cooperation between law
enforcement agencies or prosecutors and relevant private entities,
including industry;

(b) The promotion of the development of standards and
procedures designed to safeguard the integrity of public and
relevant private entities, as well as codes of conduct for relevant
professions, in particular lawyers, notaries public, tax consultants
and accountants;

(c) The prevention of the misuse by organized criminal
groups of tender procedures conducted by public authorities and
of subsidies and licences granted by public authorities for
commercial activity;

(d) Theprevention of the misuse of legal persons by organized
criminal groups; such measures could include:

(1) The establishment of public records on legal and
natural persons involved in the establishment,
management and funding of legal persons;

(i) The introduction of the possibility of disqualifying
by court order or any appropriate means for a
reasonable period of time persons convicted of
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offences covered by this Convention from acting as
directors of legal persons incorporated within their
jurisdiction;

(iii) The establishment of national records of persons
disqualified from acting as directors of legal persons;
and

(iv) Theexchange of information contained in the records
referred to in subparagraphs (d) (i) and (iii) of this
paragraph with the competent authorities of other
States Parties.

3. States Parties shall endeavour to promote the reintegration
into society of persons convicted of offences covered by this
Convention.

4. States Parties shall endeavour to evaluate periodically
existing relevant legal instruments and administrative practices
withaview to detecting their vulnerability to misuse by organized
criminal groups.

5. States Parties shall endeavour to promote public awareness
regarding the existence, causes and gravity of and the threat posed
by transnational organized crime. Information may be
disseminated where appropriate through the mass media and
shall include measures to promote public participation in
preventing and combating such crime.

6. Each State Party shall inform the Secretary-General of
the United Nations of the name and address of the authority or
authorities that can assist other States Parties in developing
measures to prevent transnational organized crime.

7. States Parties shall, as appropriate, collaborate with each
other and relevant international and regional organizations in
promoting and developing the measures referred to in this article.
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This includes participation in international projects aimed at the
prevention of transnational organized crime, for example by
alleviating the circumstances that render socially marginalized
groups vulnerable to the action of transnational organized crime.

Article 32. Conference of the Parties to the Convention

1. A Conference of the Parties to the Convention is hereby
established to improve the capacity of States Parties to combat
transnational organized crime and to promote and review the
implementation of this Convention.

2. The Secretary-General of the United Nations shall convene
the Conference of the Parties not later than one year following the
entry into force of this Convention. The Conference of the Parties
shall adopt rules of procedure and rules governing the activities
set forth in paragraphs 3 and 4 of this article (including rules
concerning payment of expenses incurred in carrying out those
activities).

3. The Conference of the Parties shall agree upon mechanisms
for achieving the objectives mentioned in paragraph 1 of this
article, including:

(a) Facilitating activities by States Parties under articles 29,
30 and 31 of this Convention, including by encouraging the
mobilization of voluntary contributions;

(b) Facilitating the exchange of information among States
Parties on patterns and trends in transnational organized crime
and on successful practices for combating it;

(c) Cooperating with relevant international and regional
organizations and non-governmental organizations;

(d) Reviewing periodically the implementation of this
Convention;
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(e) Making recommendations to improve this Convention
and its implementation.

4. For the purpose of paragraphs 3 (d) and (e) of this article,
the Conference of the Parties shall acquire the necessary knowledge
of the measures taken by States Parties in implementing this
Convention and the difficulties encountered by them in doing so
through information provided by them and through such
supplemental review mechanisms as may be established by the
Conference of the Parties.

5. Each State Party shall provide the Conference of the
Parties with information on its programmes, plans and practices,
as well as legislative and administrative measures to implement
this Convention, as required by the Conference of the Parties.

Article 33. Secretariat

1. The Secretary-General of the United Nations shall provide
the necessary secretariat services to the Conference of the Parties
to the Convention.

2. The secretariat shall:

(a) Assist the Conference of the Parties in carrying out the
activities set forth in article 32 of this Convention and make
arrangements and provide the necessary services for the sessions
of the Conference of the Parties;

(b) Uponrequest, assist States Parties in providing information
to the Conference of the Parties as envisaged in article 32,
paragraph 5, of this Convention; and

(c) Ensure the necessary coordination with the secretariats of
relevant international and regional organizations.
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Article 34. Implementation of the Convention

1. Each State Party shall take the necessary measures,
including legislative and administrative measures, in accordance
with fundamental principles of its domestic law, to ensure the
implementation of its obligations under this Convention.

2. The offences established in accordance with articles 5, 6,
8 and 23 of this Convention shall be established in the domestic
law of each State Party independently of the transnational nature
or the involvement of an organized criminal group as described
in article 3, paragraph 1, of this Convention, except to the extent
thatarticle 5 of this Convention would require the involvement of
an organized criminal group.

3. Each State Party may adopt more strict or severe measures
than those provided for by this Convention for preventing and
combating transnational organized crime.

Article 35. Settlement of disputes

1. States Parties shall endeavourto settle disputes concerning
the interpretation or application of this Convention through
negotiation.

2. Anydispute between two or more States Parties concerning
the interpretation or application of this Convention that cannot be
settled through negotiation within a reasonable time shall, at the
request of one of those States Parties, be submitted to arbitration.
If, six months after the date of the request for arbitration, those
States Parties are unable to agree on the organization of the
arbitration, any one of those States Parties may refer the dispute
to the International Court of Justice by requestin accordance with
the Statute of the Court.

3. Each State Party may, atthe time of signature, ratification,
acceptance or approval of or accession to this Convention,
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declare thatitdoes not consider itself bound by paragraph 2 of this
article. The other States Parties shall not be bound by paragraph
2 of this article with respect to any State Party that has made such
a reservation.

4. Any State Party thathas made areservationinaccordance
with paragraph 3 of this article may at any time withdraw that
reservation by notification to the Secretary-General of the United
Nations.

Article 36. Signature, ratification, acceptance, approval
and accession

1. This Convention shall be open to all States for signature
from 12 to 15 December 2000 in Palermo, Italy, and thereafter at
United Nations Headquarters in New York until 12 December
2002.

2. This Convention shall also be open for signature by
regional economic integration organizations provided that at
least one member State of such organization has signed this
Convention in accordance with paragraph 1 of this article.

3. This Convention is subject to ratification, acceptance or
approval. Instruments of ratification, acceptance or approval
shall be deposited with the Secretary-General of the United
Nations. A regional economic integration organization may
depositits instrument of ratification, acceptance or approval if at
leastone of its member States has done likewise. In that instrument
of ratification, acceptance or approval, such organization shall
declare the extent of its competence with respect to the matters
governed by this Convention. Such organization shall also inform
the depositary of any relevant modification in the extent of its
competence.

4. This Convention is open for accession by any State or any
regional economic integration organization of which at least one
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member State is a Party to this Convention. Instruments of
accession shall be deposited with the Secretary-General of the
United Nations. At the time of its accession, a regional economic
integration organization shall declare the extent of its competence
with respect to matters governed by this Convention. Such
organization shall also inform the depositary of any relevant
modification in the extent of its competence.

Article 37. Relation with protocols

1. This Convention may be supplemented by one or more
protocols.

2. In order to become a Party to a protocol, a State or a
regional economic integration organization must also be a Party
to this Convention.

3. A State Party to this Convention is not bound by a
protocol unless it becomes a Party to the protocol in accordance
with the provisions thereof.

4. Any protocol to this Convention shall be interpreted
together with this Convention, taking into account the purpose of
that protocol.

Article 38. Entry into force

1. This Convention shall enter into force on the ninetieth day
after the date of deposit of the fortieth instrument of ratification,
acceptance, approval or accession. For the purpose of this
paragraph, any instrument deposited by a regional economic
integration organization shall not be counted as additional to
those deposited by member States of such organization.

2. For each State or regional economic integration
organization ratifying, accepting, approving or acceding to this
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Convention after the deposit of the fortieth instrument of such
action, this Convention shall enter into force on the thirtieth day
after the date of deposit by such State or organization of the
relevant instrument.

Article 39. Amendment

1. After the expiry of five years from the entry into force of
this Convention, a State Party may propose an amendment and
fileit with the Secretary-General of the United Nations, who shall
thereupon communicate the proposed amendment to the States
Parties and to the Conference of the Parties to the Convention for
the purpose of considering and deciding on the proposal. The
Conference of the Parties shall make every effort to achieve
consensus on each amendment. If all efforts at consensus have
been exhausted and no agreement has been reached, the amendment
shall, as alastresort, require for its adoption a two-thirds majority
vote of the States Parties present and voting at the meeting of the
Conference of the Parties.

2. Regional economic integration organizations, in matters
within their competence, shall exercise their right to vote under
this article with a number of votes equal to the number of their
member States that are Parties to this Convention. Such
organizations shall not exercise their right to vote if their member
States exercise theirs and vice versa.

3. An amendment adopted in accordance with paragraph 1
of this article is subject to ratification, acceptance or approval by
States Parties.

4. An amendment adopted in accordance with paragraph 1
of this article shall enter into force in respect of a State Party
ninety days after the date of the deposit with the Secretary-
General of the United Nations of an instrument of ratification,
acceptance or approval of such amendment.
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5. When an amendment enters into force, it shall be binding
on those States Parties which have expressed their consent to be
bound by it. Other States Parties shall still be bound by the
provisions of this Convention and any earlier amendments that
they have ratified, accepted or approved.

Article 40. Denunciation

1. A State Party may denounce this Convention by written
notification to the Secretary-General of the United Nations. Such
denunciation shall become effective one year after the date of
receipt of the notification by the Secretary-General.

2. Aregional economic integration organization shall cease
to be a Party to this Convention when all of its member States
have denounced it.

3. Denunciation of this Convention in accordance with
paragraph 1 of this article shall entail the denunciation of any
protocols thereto.

Article 41. Depositary and languages

1. The Secretary-General of the United Nations is designated
depositary of this Convention.

2. The original of this Convention, of which the Arabic,
Chinese, English, French, Russian and Spanish texts are equally
authentic, shall be deposited with the Secretary-General of the
United Nations.

IN WITNESS WHEREOF, the undersigned plenipotentiaries,
being duly authorized thereto by their respective Governments,
have signed this Convention.
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SCHEDULE 2
(Section 2)

PART I

Protocol to Prevent, Suppress and
Punish Trafficking in Persons,
Especially Women and Children, supplementing the
United Nations Convention against Transnational
Organized Crime

Preamble

The States Parties to this Protocol,

Declaring that effective action to prevent and combat
trafficking in persons, especially women and children, requires
a comprehensive international approach in the countries of
origin, transit and destination that includes measures to prevent
such trafficking, to punish the traffickers and to protect the
victims of such trafficking, including by protecting their
internationally recognized human rights,

Taking into account the fact that, despite the existence of
avariety of international instruments containing rules and practical
measures to combat the exploitation of persons, especially women
and children, there is no universal instrument that addresses all
aspects of trafficking in persons,

Concerned that, in the absence of such an instrument,
persons who are vulnerable to trafficking will not be sufficiently
protected,

Recalling General Assembly resolution 53/111 of 9
December 1998, in which the Assembly decided to establish an
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open-ended intergovernmental ad hoc committee for the purpose
of elaborating a comprehensive international convention against
transnational organized crime and of discussing the elaboration
of,inter alia, aninternational instrument addressing trafficking in
women and children,

Convinced that supplementing the United Nations
Convention against Transnational Organized Crime with an
international instrument for the prevention, suppression and
punishment of trafficking in persons, especially women and
children, will be useful in preventing and combating that crime,

Have agreed as follows:

I. General provisions

Article 1. Relation with the United Nations Convention
against Transnational Organized Crime

1. ThisProtocol supplements the United Nations Convention
against Transnational Organized Crime. It shall be interpreted

together with the Convention.

2. The provisions of the Convention shall apply, mutatis
mutandis, to this Protocol unless otherwise provided herein.

3. The offences established in accordance with article 5 of
this Protocol shall be regarded as offences established in
accordance with the Convention.

Article 2. Statement of purpose

The purposes of this Protocol are:
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(a) To prevent and combat trafficking in persons, paying
particular attention to women and children;

(b) To protect and assist the victims of such trafficking, with
full respect for their human rights; and

(c) To promote cooperation among States Parties in order to
meet those objectives.

Article 3. Use of terms
For the purposes of this Protocol:

(a) “Trafficking in persons” shall mean the recruitment,
transportation, transfer, harbouring or receipt of persons, by
means of the threat or use of force or other forms of coercion, of
abduction, of fraud, of deception, of the abuse of power or of a
position of vulnerability or of the giving or receiving of payments
or benefits to achieve the consent of a person having control over
another person, for the purpose of exploitation. Exploitation shall
include, at a minimum, the exploitation of the prostitution of
others or other forms of sexual exploitation, forced labour or
services, slavery or practices similar to slavery, servitude or the
removal of organs;

(b) The consent of a victim of trafficking in persons to the
intended exploitation set forth in subparagraph (a) of this article
shall beirrelevant where any of the means set forth in subparagraph
(a) have been used;

(c) The recruitment, transportation, transfer, harbouring or
receiptofachild for the purpose of exploitation shall be considered
“trafficking in persons” even if this does not involve any of the
means set forth in subparagraph (a) of this article;

(d) ““Child” shall mean any person under eighteen years of
age.
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Article 4. Scope of application

This Protocol shall apply, except as otherwise stated
herein, to the prevention, investigation and prosecution of the
offences established in accordance with article 5 of this Protocol,
where those offences are transnational in nature and involve an
organized criminal group, as well as to the protection of victims
of such offences.

Article 5. Criminalization

1. Each State Party shall adopt such legislative and other
measures as may be necessary to establish as criminal offences
the conduct set forth in article 3 of this Protocol, when committed
intentionally.

2. Each State Party shall also adopt such legislative and other
measures as may be necessary to establish as criminal offences:

(a) Subject to the basic concepts of its legal system,
attempting to commit an offence established in
accordance with paragraph 1 of this article;

(b) Participating as an accomplice in an offence
established in accordance with paragraph 1 of this
article; and

(c) Organizing or directing other persons to commit an
offence established in accordance with paragraph 1
of this article.

I1. Protection of victims of trafficking in persons

Article 6. Assistance to and protection of victims
of trafficking in persons

1. In appropriate cases and to the extent possible under its
domestic law, each State Party shall protect the privacy and
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identity of victims of trafficking in persons, including, inter alia,
by making legal proceedings relating to such trafficking
confidential.

2. Each State Party shall ensure that its domestic legal or
administrative system contains measures that provide to victims
of trafficking in persons, in appropriate cases:

(a) Information on relevant court and administrative
proceedings;

(b) Assistance to enable their views and concerns to be
presented and considered at appropriate stages of criminal
proceedings against offenders, in a manner not prejudicial to the
rights of the defence.

3. Each State Party shall consider implementing measures
to provide for the physical, psychological and social recovery of
victims of trafficking in persons, including, in appropriate cases,
in cooperation with non-governmental organizations, other
relevant organizations and other elements of civil society, and, in
particular, the provision of:

(a) Appropriate housing;

(b) Counselling and information, in particular as regards
their legal rights, in a language that the victims of trafficking in
persons can understand;

(c) Medical, psychological and material assistance; and

(d) Employment, educational and training opportunities.

4. Each State Party shall take into account, in applying the
provisions of this article, the age, gender and special needs of

victims of trafficking in persons, in particular the special needs
of children, including appropriate housing, education and care.
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5. Each State Party shall endeavour to provide for the
physical safety of victims of trafficking in persons while they are
within its territory.

6. Each State Party shall ensure that its domestic legal
system contains measures that offer victims of trafficking in
persons the possibility of obtaining compensation for damage
suffered.

Article 7. Status of victims of trafficking in persons
in receiving States

1. Inaddition to taking measures pursuant to article 6 of this
Protocol, each State Party shall consider adopting legislative or
other appropriate measures that permit victims of trafficking in
persons to remain in its territory, temporarily or permanently, in
appropriate cases.

2. In implementing the provision contained in paragraph 1
of this article, each State Party shall give appropriate consideration
to humanitarian and compassionate factors.

Article 8. Repatriation of victims of trafficking in persons

1. The State Party of which a victim of trafficking in persons
is a national or in which the person had the right of permanent
residence at the time of entry into the territory of the receiving
State Party shall facilitate and accept, with due regard for the
safety of that person, the return of that person without undue or
unreasonable delay.

2. When a State Party returns a victim of trafficking in
persons to a State Party of which that person is a national or in
which he or she had, at the time of entry into the territory of the
receiving State Party, the right of permanent residence, such
return shall be with due regard for the safety of that person and for
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the status of any legal proceedings related to the fact that the
personisavictim of trafficking and shall preferably be voluntary.

3. Attherequestof areceiving State Party, arequested State
Party shall, without undue or unreasonable delay, verify whether
aperson who is a victim of trafficking in persons is its national or
had the right of permanent residence in its territory at the time of
entry into the territory of the receiving State Party.

4. Inorder to facilitate the return of a victim of trafficking in
persons who is without proper documentation, the State Party of
which that person is a national or in which he or she had the right
of permanentresidence at the time of entry into the territory of the
receiving State Party shall agree to issue, at the request of the
receiving State Party, such travel documents or other authorization
as may be necessary to enable the person to travel to and re-enter
its territory.

5. Thisarticle shall be without prejudice to any right afforded
to victims of trafficking in persons by any domestic law of the
receiving State Party.

6. This article shall be without prejudice to any applicable

bilateral or multilateral agreement or arrangement that governs,
in whole or in part, the return of victims of trafficking in persons.

I11. Prevention, cooperation and other measures
Article 9. Prevention of trafficking in persons

1. States Parties shall establish comprehensive policies,
programmes and other measures:

(a) To prevent and combat trafficking in persons; and

(b) To protect victims of trafficking in persons, especially
women and children, from re-victimization.
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2. States Parties shall endeavour to undertake measures
such as research, information and mass media campaigns and
social and economic initiatives to prevent and combat trafficking
in persons.

3. Policies, programmes and other measures established in
accordance with this article shall, as appropriate, include
cooperation with non-governmental organizations, other relevant
organizations and other elements of civil society.

4. States Parties shall take or strengthen measures, including
through bilateral or multilateral cooperation, to alleviate the
factors that make persons, especially women and children,
vulnerable to trafficking, such as poverty, underdevelopment
and lack of equal opportunity.

5. States Parties shall adopt or strengthen legislative or
other measures, such as educational, social or cultural measures,
including through bilateral and multilateral cooperation, to
discourage the demand that fosters all forms of exploitation of
persons, especially women and children, that leads to trafficking.

Article 10. Information exchange and training

1. Law enforcement, immigration or other relevant
authorities of States Parties shall, as appropriate, cooperate with
one another by exchanging information, in accordance with their
domestic law, to enable them to determine:

(a) Whetherindividuals crossing or attempting to cross an
international border with travel documents belonging
to other persons or without travel documents are
perpetrators or victims of trafficking in persons;

(b) The types of travel document that individuals have
used or attempted to use to cross an international
border for the purpose of trafficking in persons; and
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(c) The means and methods used by organized criminal
groups for the purpose of trafficking in persons, including the
recruitmentand transportation of victims, routes and links between
and among individuals and groups engaged in such trafficking,
and possible measures for detecting them.

2. States Parties shall provide or strengthen training for law
enforcement, immigration and other relevant officials in the
prevention of trafficking in persons. The training should focus on
methods used in preventing such trafficking, prosecuting the
traffickers and protecting the rights of the victims, including
protecting the victims from the traffickers. The training should
also take into account the need to consider human rights and
child- and gender-sensitive issues and it should encourage
cooperation with non-governmental organizations, other relevant
organizations and other elements of civil society.

3. A State Party thatreceives information shall comply with
any request by the State Party that transmitted the information
that places restrictions on its use.

Article 11. Border measures

1. Withoutprejudice tointernational commitments inrelation
to the free movement of people, States Parties shall strengthen, to
the extent possible, such border controls as may be necessary to
prevent and detect trafficking in persons.

2. Each State Party shall adoptlegislative or other appropriate
measures to prevent, to the extent possible, means of transport
operated by commercial carriers from being used in the
commission of offences established in accordance with article 5
of this Protocol.

3. Where appropriate, and without prejudice to applicable
international conventions, such measures shall include establishing
the obligation of commercial carriers, including any transportation
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company or the owner or operator of any means of transport, to
ascertain that all passengers are in possession of the travel
documents required for entry into the receiving State.

4. Each State Party shall take the necessary measures, in
accordance with its domestic law, to provide for sanctions in
cases of violation of the obligation set forth in paragraph 3 of this
article.

5. Each State Party shall consider taking measures that
permit, in accordance with its domestic law, the denial of entry or
revocation of visas of persons implicated in the commission of
offences established in accordance with this Protocol.

6. Without prejudice to article 27 of the Convention, States
Parties shall consider strengthening cooperation among border
control agencies by, inter alia, establishing and maintaining
direct channels of communication.

Article 12. Security and control of documents

Each State Party shall take such measures as may be
necessary, within available means:

(a) Toensurethattravel oridentity documentsissued by itare
of such quality that they cannot easily be misused and cannot
readily be falsified or unlawfully altered, replicated orissued; and

(b) To ensure the integrity and security of travel or identity
documents issued by or on behalf of the State Party and to prevent
their unlawful creation, issuance and use.

Article 13. Legitimacy and validity of documents

At the request of another State Party, a State Party shall, in
accordance withits domestic law, verify within areasonable time
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the legitimacy and validity of travel or identity documents issued
or purported to have been issued in its name and suspected of
being used for trafficking in persons.

IV. Final provisions
Article 14. Saving clause

1. Nothingin this Protocol shall affect the rights, obligations
and responsibilities of States and individuals under international
law, including international humanitarian law and international
human rights law and, in particular, where applicable, the 1951
Convention' and the 1967 Protocol® relating to the Status of
Refugees and the principle of non-refoulement as contained
therein.

2. Themeasures set forthin this Protocol shall be interpreted
and applied in a way that is not discriminatory to persons on the
ground that they are victims of trafficking in persons. The
interpretation and application of those measures shall be consistent
withinternationally recognized principles of non-discrimination.

Article 15. Settlement of disputes
1. States Parties shall endeavour to settle disputes concerning
the interpretation or application of this Protocol through
negotiation.

2. Anydispute between two or more States Parties concerning
the interpretation or application of this Protocol that cannot be
settled through negotiation within a reasonable time shall, at the
request of one of those States Parties, be submitted to arbitration.
If, six months after the date of the request for arbitration, those
States Parties are unable to agree on the organization of the

'United Nations, Treaty Series, vol. 189, No. 2545.
2Ibid., vol. 606, No. 8791.
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arbitration, any one of those States Parties may refer the dispute
to the International Court of Justice by requestin accordance with
the Statute of the Court.

3. Each State Party may, at the time of signature, ratification,
acceptance or approval of or accession to this Protocol, declare
thatitdoes not consider itself bound by paragraph 2 of this article.
The other States Parties shall not be bound by paragraph 2 of this
article with respect to any State Party that has made such a
reservation.

4. Any State Party thathas made areservation in accordance
with paragraph 3 of this article may at any time withdraw that
reservation by notification to the Secretary-General of the United
Nations.

Article 16. Signature, ratification, acceptance, approval
and accession

1. This Protocol shall be open to all States for signature from
12 to 15 December 2000 in Palermo, Italy, and thereafter at United
Nations Headquarters in New York until 12 December 2002.

2. This Protocol shall also be open for signature by regional
economic integration organizations provided that at least one
member State of such organization has signed this Protocol in
accordance with paragraph 1 of this article.

3. This Protocol is subject to ratification, acceptance or
approval. Instruments of ratification, acceptance or approval
shall be deposited with the Secretary-General of the United
Nations. A regional economic integration organization may
depositits instrument of ratification, acceptance or approval if at
leastone of its member States has done likewise. In thatinstrument
of ratification, acceptance or approval, such organization shall
declare the extent of its competence with respect to the matters
governed by this Protocol. Such organization shall also inform
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the depositary of any relevant modification in the extent of its
competence.

4. This Protocol is open for accession by any State or any
regional economic integration organization of which at least one
member State is a Party to this Protocol. Instruments of accession
shall be deposited with the Secretary-General of the United
Nations. At the time of its accession, a regional economic
integration organization shall declare the extent of its competence
with respect to matters governed by this Protocol. Such
organization shall also inform the depositary of any relevant
modification in the extent of its competence.

Article 17. Entry into force

1. This Protocol shall enter into force on the ninetieth day
after the date of deposit of the fortieth instrument of ratification,
acceptance, approval or accession, except that it shall not enter
into force before the entry into force of the Convention. For the
purpose of this paragraph, any instrument deposited by aregional
economic integration organization shall not be counted as
additional to those deposited by member States of such
organization.

2. For each State or regional economic integration
organization ratifying, accepting, approving or acceding to this
Protocol after the deposit of the fortieth instrument of such action,
this Protocol shall enter into force on the thirtieth day after the
date of deposit by such State or organization of the relevant
instrument or on the date this Protocol enters into force pursuant
to paragraph 1 of this article, whichever is the later.

Article 18. Amendment

1. After the expiry of five years from the entry into force of
this Protocol, a State Party to the Protocol may propose an
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amendment and file it with the Secretary-General of the United
Nations, who shall thereupon communicate the proposed
amendment to the States Parties and to the Conference of the
Parties to the Convention for the purpose of considering and
deciding on the proposal. The States Parties to this Protocol
meeting at the Conference of the Parties shall make every effort
toachieve consensus on each amendment. If all efforts at consensus
have been exhausted and no agreement has been reached, the
amendment shall, as a last resort, require for its adoption a two-
thirds majority vote of the States Parties to this Protocol present
and voting at the meeting of the Conference of the Parties.

2. Regional economic integration organizations, in matters
within their competence, shall exercise their right to vote under
this article with a number of votes equal to the number of their
member States that are Parties to this Protocol. Such organizations
shall not exercise their right to vote if their member States
exercise theirs and vice versa.

3. An amendment adopted in accordance with paragraph 1
of this article is subject to ratification, acceptance or approval by
States Parties.

4. An amendment adopted in accordance with paragraph 1
of this article shall enter into force in respect of a State Party
ninety days after the date of the deposit with the Secretary-
General of the United Nations of an instrument of ratification,
acceptance or approval of such amendment.

5. When an amendment enters into force, it shall be binding
on those States Parties which have expressed their consent to be
bound by it. Other States Parties shall still be bound by the
provisions of this Protocol and any earlier amendments that they
have ratified, accepted or approved.
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Article 19. Denunciation

1. A State Party may denounce this Protocol by written
notification to the Secretary-General of the United Nations. Such
denunciation shall become effective one year after the date of
receipt of the notification by the Secretary-General.

2. Aregional economic integration organization shall cease

to be a Party to this Protocol when all of its member States have
denounced it.

Article 20. Depositary and languages

1. The Secretary-General of the United Nations is designated
depositary of this Protocol.

2. Theoriginal of this Protocol, of which the Arabic, Chinese,
English, French, Russian and Spanish texts are equally authentic,
shall be deposited with the Secretary-General of the United Nations.
IN WITNESS WHEREOF, the undersigned plenipotentiaries,

being duly authorized thereto by their respective Governments,
have signed this Protocol.

PART II
Protocol against the Smuggling of Migrants by Land, Sea
and Air, supplementing the United Nations Convention
against Transnational Organized Crime
Preamble

The States Parties to this Protocol,

Declaring that effective action to prevent and combat the
smuggling of migrants by land, sea and air requires a
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comprehensive international approach, including cooperation,
the exchange of information and other appropriate measures,
including socio-economic measures, at the national, regional and
international levels,

Recalling General Assembly resolution 54/212 of 22
December 1999, in which the Assembly urged Member States
and the United Nations system to strengthen international
cooperationin the area of international migration and development
in order to address the root causes of migration, especially those
related to poverty, and to maximize the benefits of international
migration to those concerned, and encouraged, where relevant,
interregional, regional and subregional mechanisms to continue
to address the question of migration and development,

Convinced of the need to provide migrants with humane
treatment and full protection of their rights,

Taking into account the fact that, despite work undertaken
in otherinternational forums, there is no universal instrument that
addresses all aspects of smuggling of migrants and other related
issues,

Concerned at the significant increase in the activities of
organized criminal groups in smuggling of migrants and other
related criminal activities set forth in this Protocol, which bring
great harm to the States concerned,

Also concerned that the smuggling of migrants can
endanger the lives or security of the migrants involved,

Recalling General Assembly resolution 53/111 of 9
December 1998, in which the Assembly decided to establish an
open-ended intergovernmental ad hoc committee for the purpose
of elaborating a comprehensive international convention against
transnational organized crime and of discussing the elaboration
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of, inter alia, an international instrument addressing illegal
trafficking in and transporting of migrants, including by sea,

Convinced that supplementing the United Nations
Convention against Transnational Organized Crime with an
international instrument against the smuggling of migrants by
land, sea and air will be useful in preventing and combating that
crime,

Have agreed as follows:

I. General provisions

Article 1. Relation with the United Nations Convention
against Transnational Organized Crime

1. ThisProtocol supplements the United Nations Convention
against Transnational Organized Crime. It shall be interpreted
together with the Convention.

2. The provisions of the Convention shall apply, mutatis
mutandis, to this Protocol unless otherwise provided herein.

3. The offences established in accordance with article 6 of
this Protocol shall be regarded as offences established in
accordance with the Convention.

Article 2. Statement of purpose

The purpose of this Protocol is to prevent and combat the
smuggling of migrants, as well as to promote cooperation among
States Parties to that end, while protecting the rights of smuggled
migrants.
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Article 3. Use of terms
For the purposes of this Protocol:

(a) “Smuggling of migrants” shall mean the procurement, in
order to obtain, directly or indirectly, a financial or other material
benefit, of the illegal entry of a person into a State Party of which
the person is not a national or a permanent resident;

(b) “lllegal entry” shall mean crossing borders without
complying with the necessary requirements for legal entry into
the receiving State;

(c) “Fraudulent travel or identity document” shall mean any
travel or identity document:

(1) Thathasbeen falsely made or altered in some material
way by anyone other than a person or agency lawfully
authorized to make or issue the travel or identity
document on behalf of a State; or

(i) Thathas been improperly issued or obtained through
misrepresentation, corruption or duress or in any
other unlawful manner; or

(iii) Thatis being used by a person other than the rightful
holder;

(d) “Vessel” shall mean any type of water craft, including
non-displacement craft and seaplanes, used or capable of being
used as a means of transportation on water, except a warship,
naval auxiliary or other vessel owned or operated by a Government
and used, for the time being, only on government non-commercial
service.
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Article 4. Scope of application

This Protocol shall apply, except as otherwise stated
herein, to the prevention, investigation and prosecution of the
offences established in accordance with article 6 of this Protocol,
where the offences are transnational in nature and involve an
organized criminal group, as well as to the protection of the rights
of persons who have been the object of such offences.

Article 5. Criminal liability of migrants

Migrants shall not become liable to criminal prosecution
under this Protocol for the fact of having been the object of
conduct set forth in article 6 of this Protocol.

Article 6. Criminalization

1. Each State Party shall adopt such legislative and other
measures as may be necessary to establish as criminal offences,
when committed intentionally and in order to obtain, directly or
indirectly, a financial or other material benefit:

(a) The smuggling of migrants;

(b) Whencommitted for the purpose of enabling the smuggling
of migrants:

(i) Producing a fraudulent travel or identity document;
(i1) Procuring, providing or possessing such adocument;

(c) Enabling a person who is not a national or a permanent
resident to remain in the State concerned without complying with
the necessary requirements for legally remaining in the State by
the means mentioned in subparagraph () of this paragraph or any
other illegal means.
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2. Each State Party shall also adopt such legislative and
other measures as may be necessary to establish as criminal
offences:

(a) Subjecttothebasic concepts ofits legal system, attempting
to commit an offence established in accordance with paragraph
1 of this article;

(b) Participating as an accomplice in an offence established
inaccordance with paragraph 1 (a), (b) (i) or (c) of this article and,
subject to the basic concepts of its legal system, participating as
an accomplice in an offence established in accordance with
paragraph 1 (b) (ii) of this article;

(c) Organizing or directing other persons to commit an
offence established in accordance with paragraph 1 of this article.

3. Each State Party shall adopt such legislative and other
measures as may be necessary to establish as aggravating
circumstances to the offences established in accordance with
paragraph 1 (a), (b) (i) and (c) of this article and, subject to the
basic concepts of its legal system, to the offences established in
accordance with paragraph 2 (b) and (c¢) of this article,
circumstances:

(a) That endanger, or are likely to endanger, the lives or
safety of the migrants concerned; or

(b) That entail inhuman or degrading treatment, including
for exploitation, of such migrants.

4. Nothing in this Protocol shall prevent a State Party from
taking measures against a person whose conduct constitutes an
offence under its domestic law.
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I1. Smuggling of migrants by sea
Article 7. Cooperation

States Parties shall cooperate to the fullest extent possible to
prevent and suppress the smuggling of migrants by sea, in
accordance with the international law of the sea.

Article 8. Measures against the smuggling
of migrants by sea

1. A State Party that has reasonable grounds to suspect that
a vessel that is flying its flag or claiming its registry, that is
without nationality or that, though flying a foreign flag or
refusing to show a flag, is in reality of the nationality of the State
Party concerned is engaged in the smuggling of migrants by sea
may request the assistance of other States Parties in suppressing
the use of the vessel for that purpose. The States Parties so
requested shall render such assistance to the extent possible
within their means.

2. A State Party that has reasonable grounds to suspect that
a vessel exercising freedom of navigation in accordance with
international law and flying the flag or displaying the marks of
registry of another State Party is engaged in the smuggling of
migrants by sea may so notify the flag State, request confirmation
of registry and, if confirmed, request authorization from the flag
State to take appropriate measures with regard to that vessel. The
flag State may authorize the requesting State, inter alia:

(a) To board the vessel;
(b) To search the vessel; and

(c) If evidence is found that the vessel is engaged in the
smuggling of migrants by sea, to take appropriate measures with
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respectto the vessel and persons and cargo on board, as authorized
by the flag State.

3. A State Party that has taken any measure in accordance
with paragraph 2 of this article shall promptly inform the flag
State concerned of the results of that measure.

4. A State Party shall respond expeditiously to a request
from another State Party to determine whether a vessel that is
claiming its registry or flying its flag is entitled to do so and to a
request for authorization made in accordance with paragraph 2 of
this article.

5. Aflag State may, consistent with article 7 of this Protocol,
subject its authorization to conditions to be agreed by it and the
requesting State, including conditions relating to responsibility
and the extent of effective measures to be taken. A State Party
shall take no additional measures without the express authorization
of the flag State, except those necessary to relieve imminent
danger to the lives of persons or those which derive from relevant
bilateral or multilateral agreements.

6. Each State Party shall designate an authority or, where
necessary, authorities to receive and respond to requests for
assistance, for confirmation of registry or of the right of a vessel
to fly its flag and for authorization to take appropriate measures.
Such designation shall be notified through the Secretary-General
to all other States Parties within one month of the designation.

7. A State Party that has reasonable grounds to suspect that
a vessel is engaged in the smuggling of migrants by sea and is
without nationality or may be assimilated to a vessel without
nationality may board and search the vessel. If evidence confirming
the suspicion is found, that State Party shall take appropriate
measures in accordance with relevant domestic and international
law.
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Article 9. Safeguard clauses

1. Where a State Party takes measures against a vessel in
accordance with article 8 of this Protocol, it shall:

(a) Ensure the safety and humane treatment of the persons on
board;

(b) Take due account of the need not to endanger the security
of the vessel or its cargo;

(c) Take due account of the need not to prejudice the
commercial or legal interests of the flag State or any other
interested State;

(d) Ensure, within available means, that any measure taken
with regard to the vessel is environmentally sound.

2. Where the grounds for measures taken pursuant to article
8 of this Protocol prove to be unfounded, the vessel shall be
compensated for any loss or damage that may have been sustained,
provided that the vessel has not committed any act justifying the
measures taken.

3. Anymeasure taken, adopted orimplemented in accordance
with this chapter shall take due account of the need not to interfere
with or to affect:

(a) Therights and obligations and the exercise of jurisdiction
of coastal States in accordance with the international law of the
sea; or

(b) The authority of the flag State to exercise jurisdiction and
control in administrative, technical and social matters involving
the vessel.
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4. Any measure taken at sea pursuant to this chapter shall be
carried out only by warships or military aircraft, or by other ships
oraircraft clearly marked and identifiable as being on government
service and authorized to that effect.

III. Prevention, cooperation and other measures
Article 10. Information

1. Without prejudice to articles 27 and 28 of the Convention,
States Parties, in particular those with common borders or located
on routes along which migrants are smuggled, shall, for the
purpose of achieving the objectives of this Protocol, exchange
among themselves, consistent with their respective domestic
legal and administrative systems, relevant information on matters
such as:

(a) Embarkation and destination points, as well as routes,
carriers and means of transportation, known to be or suspected of
being used by an organized criminal group engaged in conduct set
forth in article 6 of this Protocol;

(b) The identity and methods of organizations or organized
criminal groups known to be or suspected of being engaged in
conduct set forth in article 6 of this Protocol;

(c) The authenticity and proper form of travel documents
issued by a State Party and the theft or related misuse of blank
travel or identity documents;

(d) Means and methods of concealment and transportation
of persons, the unlawful alteration, reproduction or acquisition
or other misuse of travel or identity documents used in conduct
set forth in article 6 of this Protocol and ways of detecting
them;
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(e) Legislative experiences and practices and measures to
prevent and combat the conduct set forth in article 6 of this
Protocol; and

(f) Scientific and technological information useful to law
enforcement, so as to enhance each other’s ability to prevent,
detect and investigate the conduct set forth in article 6 of this
Protocol and to prosecute those involved.

2. A State Party that receives information shall comply with
any request by the State Party that transmitted the information
that places restrictions on its use.

Article 11. Border measures

1. Withoutprejudice tointernational commitments inrelation
to the free movement of people, States Parties shall strengthen, to
the extent possible, such border controls as may be necessary to
prevent and detect the smuggling of migrants.

2. Each State Party shall adopt legislative or other appropriate
measures to prevent, to the extent possible, means of transport
operated by commercial carriers from being used in the commission
of the offence established in accordance with article 6, paragraph
1 (a), of this Protocol.

3. Where appropriate, and without prejudice to applicable
international conventions, such measures shall include establishing
the obligation of commercial carriers, including any transportation
company or the owner or operator of any means of transport, to
ascertain that all passengers are in possession of the travel
documents required for entry into the receiving State.

4. Each State Party shall take the necessary measures, in
accordance with its domestic law, to provide for sanctions in
cases of violation of the obligation set forth in paragraph 3 of this
article.
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5. Each State Party shall consider taking measures that
permit, in accordance with its domestic law, the denial of entry
or revocation of visas of persons implicated in the commission of
offences established in accordance with this Protocol.

6. Without prejudice to article 27 of the Convention, States
Parties shall consider strengthening cooperation among border
control agencies by, inter alia, establishing and maintaining
direct channels of communication.

Article 12. Security and control of documents

Each State Party shall take such measures as may be necessary,
within available means:

(a) To ensure that travel or identity documents issued by it
are of such quality that they cannot easily be misused and cannot
readily be falsified or unlawfully altered, replicated or issued; and

(b) To ensure the integrity and security of travel or identity
documents issued by or on behalf of the State Party and to prevent
their unlawful creation, issuance and use.

Article 13. Legitimacy and validity of documents

At the request of another State Party, a State Party shall, in
accordance with its domestic law, verify within areasonable time
the legitimacy and validity of travel or identity documents issued
or purported to have been issued in its name and suspected of
being used for purposes of conduct set forth in article 6 of this
Protocol.

Article 14. Training and technical cooperation

1. States Parties shall provide or strengthen specialized
training for immigration and other relevant officials in preventing
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the conduct set forth in article 6 of this Protocol and in the humane
treatment of migrants who have been the object of such conduct,
while respecting their rights as set forth in this Protocol.

2. States Parties shall cooperate with each other and with
competent international organizations, non-governmental
organizations, other relevant organizations and other elements of
civil society as appropriate to ensure that there is adequate
personnel training in their territories to prevent, combat and
eradicate the conduct set forth in article 6 of this Protocol and to
protect the rights of migrants who have been the object of such
conduct. Such training shall include:

(a) Improving the security and quality of travel documents;

(b) Recognizing and detecting fraudulent travel or identity
documents;

(c) Gathering criminal intelligence, relating in particular to
the identification of organized criminal groups known to be or
suspected of being engaged in conduct set forth in article 6 of this
Protocol, the methods used to transport smuggled migrants, the
misuse of travel or identity documents for purposes of conduct set
forth in article 6 and the means of concealment used in the
smuggling of migrants;

(d) Improving procedures for detecting smuggled persons at
conventional and non-conventional points of entry and exit; and

(e) The humane treatment of migrants and the protection of
their rights as set forth in this Protocol.

3. States Parties with relevant expertise shall consider
providing technical assistance to States that are frequently
countries of origin or transit for persons who have been the object
of conduct set forthin article 6 of this Protocol. States Parties shall
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make every effort to provide the necessary resources, such as
vehicles, computer systems and document readers, to combat the
conduct set forth in article 6.

Article 15. Other prevention measures

1. Each State Party shall take measures to ensure that it
provides or strengthens information programmes to increase
public awareness of the fact that the conduct set forth in article 6
of this Protocol is a criminal activity frequently perpetrated by
organized criminal groups for profit and thatit poses serious risks
to the migrants concerned.

2. In accordance with article 31 of the Convention, States
Parties shall cooperate in the field of public information for the
purpose of preventing potential migrants from falling victim to
organized criminal groups.

3. Each State Party shall promote or strengthen, as
appropriate, development programmes and cooperation at the
national, regional and international levels, taking into account
the socio-economic realities of migration and paying special
attention to economically and socially depressed areas, in order
to combat the root socio-economic causes of the smuggling of
migrants, such as poverty and underdevelopment.

Article 16. Protection and assistance measures

1. In implementing this Protocol, each State Party shall
take, consistent with its obligations under international law, all
appropriate measures, including legislation if necessary, to
preserve and protect the rights of persons who have been the
object of conduct set forth in article 6 of this Protocol as accorded
under applicable international law, in particular the right to life
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and the right not to be subjected to torture or other cruel, inhuman
or degrading treatment or punishment.

2. Each State Party shall take appropriate measures to afford
migrants appropriate protection against violence that may be
inflicted upon them, whether by individuals or groups, by reason
of being the object of conduct set forth in article 6 of this Protocol.

3. Each State Party shall afford appropriate assistance to
migrants whose lives or safety are endangered by reason of being
the object of conduct set forth in article 6 of this Protocol.

4. In applying the provisions of this article, States Parties
shall take into account the special needs of women and children.

5. In the case of the detention of a person who has been the
object of conduct set forth in article 6 of this Protocol, each State
Party shall comply with its obligations under the Vienna
Convention on Consular Relations,' where applicable, including
that of informing the person concerned without delay about the
provisions concerning notification to and communication with
consular officers.

Article 17. Agreements and arrangements

States Parties shall consider the conclusion of bilateral or
regional agreements or operational arrangements or understandings
aimed at:

(a) Establishing the most appropriate and effective measures
to prevent and combat the conduct set forth in article 6 of this
Protocol; or

(b) Enhancing the provisions of this Protocol among
themselves.

'United Nations, treaty Series, vol. 596, Nos. 8638-8640.
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Article 18. Return of smuggled migrants

1. Each State Party agrees to facilitate and accept, without
undue or unreasonable delay, the return of a person who has been
the object of conduct set forth in article 6 of this Protocol and who
is its national or who has the right of permanent residence in its
territory at the time of return.

2. Each State Party shall consider the possibility of facilitating
and accepting the return of a person who has been the object of
conduct set forth in article 6 of this Protocol and who had the right
of permanent residence in its territory at the time of entry into the
receiving State in accordance with its domestic law.

3. At the request of the receiving State Party, a requested
State Party shall, without undue or unreasonable delay, verify
whether a person who has been the object of conduct set forth in
article 6 of this Protocol is its national or has the right of
permanent residence in its territory.

4. In order to facilitate the return of a person who has been
the object of conduct set forth in article 6 of this Protocol and is
without proper documentation, the State Party of which that
person is a national or in which he or she has the right of
permanent residence shall agree to issue, at the request of the
receiving State Party, such travel documents or other authorization
as may be necessary to enable the person to travel to and re-enter
its territory.

5. Each State Party involved with the return of a person who
has been the object of conduct set forth in article 6 of this Protocol
shall take all appropriate measures to carry out the return in an
orderly manner and with due regard for the safety and dignity of
the person.

6. States Parties may cooperate with relevant international
organizations in the implementation of this article.
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7. Thisarticle shall be without prejudice to any right afforded
to persons who have been the object of conduct set forth in article 6
of this Protocol by any domestic law of the receiving State Party.

8. This article shall not affect the obligations entered into
under any other applicable treaty, bilateral or multilateral, or any
other applicable operational agreement or arrangement that
governs, in whole or in part, the return of persons who have been
the object of conduct set forth in article 6 of this Protocol.

IV. Final provisions
Article 19. Saving clause

1. Nothing in this Protocol shall affect the other rights,
obligations and responsibilities of States and individuals under
international law, including international humanitarian law and
international human rights law and, in particular, where applicable,
the 1951 Convention? and the 1967 Protocol® relating to the
Status of Refugees and the principle of non-refoulement as
contained therein.

2. Themeasures set forth in this Protocol shall be interpreted
and applied in a way that is not discriminatory to persons on the
ground that they are the object of conduct set forth in article 6 of
this Protocol. The interpretation and application of those measures
shall be consistent with internationally recognized principles of
non-discrimination.

Article 20. Settlement of disputes

1. States Parties shall endeavour to settle disputes concerning
the interpretation or application of this Protocol through negotiation.

2 United Nations, Treaty Series, vol. 189, No. 2545.
3 Ibid., vol. 606, Nos. 8791.
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2. Anydispute between two or more States Parties concerning
the interpretation or application of this Protocol that cannot be
settled through negotiation within a reasonable time shall, at the
request of one of those States Parties, be submitted to arbitration.
If, six months after the date of the request for arbitration, those
States Parties are unable to agree on the organization of the
arbitration, any one of those States Parties may refer the dispute
to the International Court of Justice by requestin accordance with
the Statute of the Court.

3. Each State Party may, at the time of signature, ratification,
acceptance or approval of or accession to this Protocol, declare
thatitdoes not consider itself bound by paragraph 2 of this article.
The other States Parties shall not be bound by paragraph 2 of this
article with respect to any State Party that has made such a
reservation.

4. Any State Party thathas made areservation in accordance
with paragraph 3 of this article may at any time withdraw that
reservation by notification to the Secretary-General of the United
Nations.

Article 21. Signature, ratification, acceptance,
approval and accession

1. This Protocol shall be open to all States for signature from
12to 15 December 2000 in Palermo, Italy, and thereafter at United
Nations Headquarters in New York until 12 December 2002.

2. This Protocol shall also be open for signature by regional
economic integration organizations provided that at least one
member State of such organization has signed this Protocol in
accordance with paragraph 1 of this article.

3. This Protocol is subject to ratification, acceptance or
approval. Instruments of ratification, acceptance or approval
shall be deposited with the Secretary-General of the United
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Nations. A regional economic integration organization may
depositits instrument of ratification, acceptance or approval if at
least one of its member States has done likewise. In thatinstrument
of ratification, acceptance or approval, such organization shall
declare the extent of its competence with respect to the matters
governed by this Protocol. Such organization shall also inform
the depositary of any relevant modification in the extent of its
competence.

4. This Protocol is open for accession by any State or any
regional economic integration organization of which at least one
member State is a Party to this Protocol. Instruments of accession
shall be deposited with the Secretary-General of the United
Nations. At the time of its accession, a regional economic
integration organization shall declare the extent of its competence
with respect to matters governed by this Protocol. Such
organization shall also inform the depositary of any relevant
modification in the extent of its competence.

Article 22. Entry into force

1. This Protocol shall enter into force on the ninetieth day
after the date of deposit of the fortieth instrument of ratification,
acceptance, approval or accession, except that it shall not enter
into force before the entry into force of the Convention. For the
purpose of this paragraph, any instrument deposited by aregional
economic integration organization shall not be counted as
additional to those deposited by member States of such
organization.

2. For each State or regional economic integration
organization ratifying, accepting, approving or acceding to this
Protocol after the deposit of the fortieth instrument of such
action, this Protocol shall enter into force on the thirtieth day after
the date of deposit by such State or organization of the relevant
instrument or on the date this Protocol enters into force pursuant
to paragraph 1 of this article, whichever is the later.
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Article 23. Amendment

1. After the expiry of five years from the entry into force of
this Protocol, a State Party to the Protocol may propose an
amendment and file it with the Secretary-General of the United
Nations, who shall thereupon communicate the proposed
amendment to the States Parties and to the Conference of the
Parties to the Convention for the purpose of considering and
deciding on the proposal. The States Parties to this Protocol
meeting at the Conference of the Parties shall make every effort
toachieve consensus on eachamendment. If all efforts at consensus
have been exhausted and no agreement has been reached, the
amendment shall, as a last resort, require for its adoption a two-
thirds majority vote of the States Parties to this Protocol present
and voting at the meeting of the Conference of the Parties.

2. Regional economic integration organizations, in matters
within their competence, shall exercise their right to vote under
this article with a number of votes equal to the number of their
member States that are Parties to this Protocol. Such organizations
shall not exercise their right to vote if their member States
exercise theirs and vice versa.

3. An amendment adopted in accordance with paragraph 1
of this article is subject to ratification, acceptance or approval by
States Parties.

4. An amendment adopted in accordance with paragraph 1
of this article shall enter into force in respect of a State Party
ninety days after the date of the deposit with the Secretary-
General of the United Nations of an instrument of ratification,
acceptance or approval of such amendment.

5. When an amendment enters into force, it shall be binding
on those States Parties which have expressed their consent to be
bound by it. Other States Parties shall still be bound by the
provisions of this Protocol and any earlier amendments that they
have ratified, accepted or approved.
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Article 24. Denunciation

1. A State Party may denounce this Protocol by written
notification to the Secretary-General of the United Nations. Such
denunciation shall become effective one year after the date of
receipt of the notification by the Secretary-General.

2. Aregional economic integration organization shall cease
to be a Party to this Protocol when all of its member States have
denounced it.

Article 25. Depositary and languages

1. The Secretary-General of the United Nations is designated
depositary of this Protocol.

2. Theoriginal of this Protocol, of which the Arabic, Chinese,
English, French, Russian and Spanish texts are equally authentic,
shall be deposited with the Secretary-General of the United
Nations.

IN WITNESS WHEREOF, the undersigned plenipotentiaries,

being duly authorized thereto by their respective
Governments, have signed this Protocol.

PART III
Protocol against the Illicit Manufacturing of and
Trafficking in Firearms, Their Parts and Components
and Ammunition, supplementing the United Nations
Convention against Transnational Organized Crime

Preamble

The States Parties to this Protocol,
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Awareof theurgent need to prevent, combat and eradicate
the illicit manufacturing of and trafficking in firearms, their parts
and components and ammunition, owing to the harmful effects of
those activities on the security of each State, region and the world
as a whole, endangering the well-being of peoples, their social
and economic development and their right to live in peace,

Convinced, therefore, of the necessity for all States to take
all appropriate measures to this end, including international
cooperation and other measures at the regional and global levels,

Recalling General Assembly resolution 53/111 of 9
December 1998, in which the Assembly decided to establish an
open-ended intergovernmental ad hoc committee for the purpose
of elaborating a comprehensive international convention against
transnational organized crime and of discussing the elaboration
of, inter alia, an international instrument combating the illicit
manufacturing of and trafficking in firearms, their parts and
components and ammunition,

Bearing in mind the principle of equal rights and self-
determination of peoples, as enshrined in the Charter of the
United Nations and the Declaration on Principles of International
Law concerning Friendly Relations and Cooperation among
States in accordance with the Charter of the United Nations,'

Convinced that supplementing the United Nations
Convention against Transnational Organized Crime with an
international instrument against the illicit manufacturing of and
trafficking in firearms, their parts and components and ammunition
will be useful in preventing and combating those crimes,

Have agreed as follows:

'Resolution 265 (XXV) annex.
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1. General provisions

Article 1. Relation with the United Nations Convention
against Transnational Organized Crime

1. ThisProtocol supplements the United Nations Convention
against Transnational Organized Crime. It shall be interpreted
together with the Convention.

2. The provisions of the Convention shall apply, mutatis
mutandis, to this Protocol unless otherwise provided herein.

3. The offences established in accordance with article 5 of
this Protocol shall be regarded as offences established in
accordance with the Convention.

Article 2. Statement of purpose

The purpose of this Protocol is to promote, facilitate and
strengthen cooperation among States Parties in order to prevent,
combat and eradicate the illicit manufacturing of and trafficking
in firearms, their parts and components and ammunition.

Article 3. Use of terms
For the purposes of this Protocol:

(a) “Firearm” shall mean any portable barrelled weapon that
expels, is designed to expel or may be readily converted to expel
ashot, bullet or projectile by the action of an explosive, excluding
antique firearms or their replicas. Antique firearms and their
replicas shall be defined in accordance with domestic law. In no
case, however, shall antique firearms include firearms
manufactured after 1899;
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(b) “Parts and components” shall mean any element or
replacement element specifically designed for a firearm and
essential to its operation, including a barrel, frame or receiver,
slide or cylinder, bolt or breech block, and any device designed
or adapted to diminish the sound caused by firing a firearm;

(c¢) “Ammunition” shall mean the complete round or its
components, including cartridge cases, primers, propellant
powder, bullets or projectiles, that are used in a firearm, provided
that those components are themselves subject to authorization in
the respective State Party;

(d) “llicit manufacturing” shall mean the manufacturing or
assembly of firearms, their parts and components or ammunition:

(i) From parts and components illicitly trafficked;

(ii) Without a licence or authorization from a competent
authority of the State Party where the manufacture or
assembly takes place; or

(iiiy Without marking the firearms at the time of
manufacture, in accordance with article 8 of this
Protocol;

Licensing or authorization of the manufacture of parts and
components shall be in accordance with domestic law;

(e) “Illicit trafficking” shall mean the import, export,
acquisition, sale, delivery, movement or transfer of firearms,
their parts and components and ammunition from or across the
territory of one State Party to that of another State Party if any one
of the States Parties concerned does not authorize itin accordance
with the terms of this Protocol or if the firearms are not marked
in accordance with article 8 of this Protocol;

(f) “Tracing” shall mean the systematic tracking of firearms
and, where possible, their parts and components and ammunition
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from manufacturer to purchaser for the purpose of assisting the
competent authorities of States Parties in detecting, investigating
and analysing illicit manufacturing and illicit trafficking.

Article 4. Scope of application

1. This Protocol shall apply, except as otherwise stated
herein, to the prevention of illicit manufacturing of and trafficking
in firearms, their parts and components and ammunition and to
the investigation and prosecution of offences established in
accordance with article 5 of this Protocol where those offences are
transnational in nature and involve an organized criminal group.

2. This Protocol shall not apply to state-to-state transactions
or to state transfers in cases where the application of the Protocol
would prejudice the right of a State Party to take action in the
interest of national security consistent with the Charter of the
United Nations.

Article 5. Criminalization

1. Each State Party shall adopt such legislative and other
measures as may be necessary to establish as criminal offences
the following conduct, when committed intentionally:

(a) lllicit manufacturing of firearms, their parts and
components and ammunition;

(b) Illicit trafficking in firearms, their parts and components
and ammunition;

(c) Falsifying or illicitly obliterating, removing or altering
the marking(s) on firearms required by article 8 of this Protocol.

2. Each State Party shall also adopt such legislative and
other measures as may be necessary to establish as criminal
offences the following conduct:
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(a) Subjecttothebasic conceptsofits legal system, attempting
to commit or participating as an accomplice in an offence
established in accordance with paragraph 1 of this article; and

(b) Organizing, directing, aiding, abetting, facilitating or
counselling the commission of an offence established in
accordance with paragraph 1 of this article.

Article 6. Confiscation, seizure and disposal

1. Without prejudice to article 12 of the Convention, States
Parties shall adopt, to the greatest extent possible within their
domestic legal systems, such measures as may be necessary to
enable confiscation of firearms, their parts and components and
ammunition that have been illicitly manufactured or trafficked.

2. States Parties shall adopt, within their domestic legal
systems, such measures as may be necessary to prevent illicitly
manufactured and trafficked firearms, parts and components and
ammunition from falling into the hands of unauthorized persons
by seizing and destroying such firearms, their parts and components
and ammunition unless other disposal has been officially
authorized, provided that the firearms have been marked and the
methods of disposal of those firearms and ammunition have been
recorded.

II. PREVENTION
Article 7. Record-keeping

Each State Party shall ensure the maintenance, for not less
than ten years, of information in relation to firearms and, where
appropriate and feasible, their parts and components and
ammunition that is necessary to trace and identify those firearms
and, where appropriate and feasible, their parts and components
and ammunition which are illicitly manufactured or trafficked
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and to prevent and detect such activities. Such information shall
include:

(a) The appropriate markings required by article 8 of this
Protocol;

(b) In cases involving international transactions in firearms,
their parts and components and ammunition, the issuance and
expiration dates of the appropriate licences or authorizations, the
country of export, the country of import, the transit countries,
where appropriate, and the final recipient and the description and
quantity of the articles.

Article 8. Marking of firearms

1. For the purpose of identifying and tracing each firearm,
States Parties shall:

(a) Atthe time of manufacture of each firearm, either require
unique marking providing the name of the manufacturer, the
country or place of manufacture and the serial number, or
maintain any alternative unique user-friendly marking with simple
geometric symbols in combination with a numeric and/or
alphanumeric code, permitting ready identification by all States
of the country of manufacture;

(b) Require appropriate simple marking on each imported
firearm, permitting identification of the country of import and,
where possible, the year of import and enabling the competent
authorities of that country to trace the firearm, and a unique
marking, if the firearm does not bear such a marking. The
requirements of this subparagraph need not be applied to temporary
imports of firearms for verifiable lawful purposes;

(c) Ensure, atthe time of transfer of a firearm from government
stocks to permanent civilian use, the appropriate unique marking
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permitting identification by all States Parties of the transferring
country.

2. States Parties shall encourage the firearms manufacturing
industry to develop measures against the removal or alteration of
markings.

Article 9. Deactivation of firearms

A State Party that does not recognize a deactivated
firearm as a firearm in accordance with its domestic law shall take
the necessary measures, including the establishment of specific
offences if appropriate, to prevent the illicit reactivation of
deactivated firearms, consistent with the following general
principles of deactivation:

(a) All essential parts of a deactivated firearm are to be
rendered permanently inoperable and incapable of removal,
replacement or modification in a manner that would permit the
firearm to be reactivated in any way;

(b) Arrangements are to be made for deactivation measures
to be verified, where appropriate, by a competent authority to
ensure that the modifications made to a firearm render it
permanently inoperable;

(c) Verification by a competent authority is to include a
certificate or record attesting to the deactivation of the firearm or
a clearly visible mark to that effect stamped on the firearm.

Article 10. General requirements for export, import and
transit licensing or authorization systems

1. Each State Party shall establish or maintain an effective
system of export and import licensing or authorization, as well as
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of measures on international transit, for the transfer of firearms,
their parts and components and ammunition.

2. Before issuing export licences or authorizations for
shipments of firearms, their parts and components and ammunition,
each State Party shall verify:

(a) That the importing States have issued import licences or
authorizations; and

(b) That, without prejudice to bilateral or multilateral
agreements or arrangements favouring landlocked States, the
transit States have, at a minimum, given notice in writing, prior
to shipment, that they have no objection to the transit.

3. The export and import licence or authorization and
accompanying documentation together shall contain information
that, at a minimum, shall include the place and the date of
issuance, the date of expiration, the country of export, the country
of import, the final recipient, a description and the quantity of the
firearms, their parts and components and ammunition and,
whenever there is transit, the countries of transit. The information
contained in the import licence must be provided in advance to
the transit States.

4. The importing State Party shall, upon request, inform the
exporting State Party of the receipt of the dispatched shipment of
firearms, their parts and components or ammunition.

5. Each State Party shall, within available means, take such
measures as maybe necessary to ensure that licensing or
authorization procedures are secure and that the authenticity of
licensing or authorization documents can be verified or validated.

6. States Parties may adopt simplified procedures for the
temporary import and export and the transit of firearms, their
parts and components and ammunition for verifiable lawful purposes
such as hunting, sport shooting, evaluation, exhibitions or repairs.
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Article 11. Security and preventive measures

In aneffort to detect, prevent and eliminate the theft, loss or
diversion of, as well as the illicit manufacturing of and trafficking
in, firearms, their parts and components and ammunition, each
State Party shall take appropriate measures:

(a) To require the security of firearms, their parts and
components and ammunition at the time of manufacture, import,
export and transit through its territory; and

(b) Toincrease the effectiveness of import, export and transit
controls, including, where appropriate, border controls, and of
police and customs transborder cooperation.

Article 12. Information

1. Without prejudice to articles 27 and 28 of the Convention,
States Parties shall exchange among themselves, consistent with
theirrespective domestic legal and administrative systems, relevant
case specific information on matters such as authorized producers,
dealers, importers, exporters and, whenever possible, carriers of
firearms, their parts and components and ammunition.

2. Withoutprejudice to articles 27 and 28 of the Convention,
States Parties shall exchange among themselves, consistent with
theirrespective domestic legal and administrative systems, relevant
information on matters such as:

(a) Organized criminal groups known to take part or suspected
of taking part in the illicit manufacturing of or trafficking in
firearms, their parts and components and ammunition;

(b) Themeans of concealmentusedintheillicitmanufacturing
of or trafficking in firearms, their parts and components and
ammunition and ways of detecting them;
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(c) Methods and means, points of dispatch and destination
androutes customarily used by organized criminal groups engaged
in illicit trafficking in firearms, their parts and components and
ammunition; and

(d) Legislative experiences and practices and measures to
prevent, combat and eradicate the illicit manufacturing of and
trafficking in firearms, their parts and components and
ammunition.

3. States Parties shall provide to or share with each other, as
appropriate, relevant scientific and technological information
useful to law enforcement authorities in order to enhance each
other’s abilities to prevent, detect and investigate the illicit
manufacturing of and trafficking in firearms, their parts and
components and ammunition and to prosecute the persons involved
in those illicit activities.

4. States Parties shall cooperate in the tracing of firearms,
their parts and components and ammunition that may have been
illicitly manufactured or trafficked. Such cooperation shall include
the provision of prompt responses to requests for assistance in
tracing such firearms, their parts and components and ammunition,
within available means.

5. Subject to the basic concepts of its legal system or any
international agreements, each State Party shall guarantee the
confidentiality of and comply with any restrictions on the use of
information that it receives from another State Party pursuant to
this article, including proprietary information pertaining to
commercial transactions, if requested to do so by the State Party
providing the information. If such confidentiality cannot be
maintained, the State Party that provided the information shall be
notified prior to its disclosure.
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Article 13. Cooperation

1. States Parties shall cooperate at the bilateral, regional and
international levels to prevent, combat and eradicate the illicit
manufacturing of and trafficking in firearms, their parts and
components and ammunition.

2. Without prejudice to article 18, paragraph 13, of the
Convention, each State Party shall identify a national body or a
single point of contact to act as liaison between it and other States
Parties on matters relating to this Protocol.

3. States Parties shall seek the support and cooperation of
manufacturers, dealers, importers, exporters, brokers and
commercial carriers of firearms, their parts and components and
ammunition to prevent and detect the illicit activities referred to
in paragraph 1 of this article.

Article 14. Training and technical assistance

States Parties shall cooperate with each other and with
relevantinternational organizations, as appropriate, so that States
Parties may receive, upon request, the training and technical
assistance necessary to enhance their ability to prevent, combat
and eradicate the illicit manufacturing of and trafficking in
firearms, their parts and components and ammunition, including
technical, financial and material assistance in those matters
identified in articles 29 and 30 of the Convention.

Article 15. Brokers and brokering

1. With a view to preventing and combating illicit
manufacturing of and trafficking in firearms, their parts and
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components and ammunition, States Parties that have not yet
done so shall consider establishing a system for regulating the
activities of those who engage in brokering. Such a system could
include one or more measures such as:

(a) Requiring registration of brokers operating within their
territory;

(b) Requiring licensing or authorization of brokering; or

(c) Requiring disclosure on import and export licences or
authorizations, or accompanying documents, of the names and
locations of brokers involved in the transaction.

2. States Parties that have established a system of
authorization regarding brokering as set forth in paragraph 1 of
this article are encouraged to include information on brokers and
brokering in their exchanges of information under article 12 of
this Protocol and toretain records regarding brokers and brokering
in accordance with article 7 of this Protocol.

I1I. Final provisions
Article 16. Settlement of disputes

1. States Parties shall endeavour to settle disputes concerning
the interpretation or application of this Protocol through
negotiation.

2. Anydispute between two or more States Parties concerning
the interpretation or application of this Protocol that cannot be
settled through negotiation within a reasonable time shall, at the
request of one of those States Parties, be submitted to arbitration.
If, six months after the date of the request for arbitration, those
States Parties are unable to agree on the organization of the
arbitration, any one of those States Parties may refer the dispute
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to the International Court of Justice by requestin accordance with
the Statute of the Court.

3. Each State Party may, atthe time of signature, ratification,
acceptance or approval of or accession to this Protocol, declare
thatitdoes not consideritself bound by paragraph 2 of this article.
The other States Parties shall not be bound by paragraph 2 of this
article with respect to any State Party that has made such a
reservation.

4. Any State Party thathas made areservation in accordance
with paragraph 3 of this article may at any time withdraw that
reservation by notification to the Secretary-General of the United
Nations.

Article 17. Signature, ratification, acceptance,
approval and accession

1. This Protocol shall be open to all States for signature at
United Nations Headquarters in New York from the thirtieth day
after its adoption by the General Assembly until 12 December
2002.

2. This Protocol shall also be open for signature by regional
economic integration organizations provided that at least one
member State of such organization has signed this Protocol in
accordance with paragraph 1 of this article.

3. This Protocol is subject to ratification, acceptance or
approval. Instruments of ratification, acceptance or approval
shall be deposited with the Secretary-General of the United
Nations. A regional economic integration organization may
depositits instrument of ratification, acceptance or approval if at
least one of its member States has done likewise. In that instrument
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of ratification, acceptance or approval, such organization shall
declare the extent of its competence with respect to the matters
governed by this Protocol. Such organization shall also inform
the depositary of any relevant modification in the extent of its
competence.

4. This Protocol is open for accession by any State or any
regional economic integration organization of which at least one
member State is a Party to this Protocol. Instruments of accession
shall be deposited with the Secretary-General of the United
Nations. At the time of its accession, a regional economic
integration organization shall declare the extent of its competence
with respect to matters governed by this Protocol. Such
organization shall also inform the depositary of any relevant
modification in the extent of its competence.

Article 18. Entry into force

1. This Protocol shall enter into force on the ninetieth day
after the date of deposit of the fortieth instrument of ratification,
acceptance, approval or accession, except that it shall not enter
into force before the entry into force of the Convention. For the
purpose of this paragraph, any instrument deposited by aregional
economic integration organization shall not be counted as
additional to those deposited by member States of such
organization.

2. For each State or regional economic integration
organization ratifying, accepting, approving or acceding to this
Protocol after the deposit of the fortieth instrument of such
action, this Protocol shall enter into force on the thirtieth day after
the date of deposit by such State or organization of the relevant
instrument or on the date this Protocol enters into force pursuant
to paragraph 1 of this article, whichever is the later.

329



330

2013 TRANSNATIONAL ORGANIZED CRIME ACT 13
(PREVENTION AND CONTROL)

Article 19. Amendment

1. After the expiry of five years from the entry into force of
this Protocol, a State Party to the Protocol may propose an
amendment and file it with the Secretary-General of the United
Nations, who shall thereupon communicate the proposed
amendment to the States Parties and to the Conference of the
Parties to the Convention for the purpose of considering and
deciding on the proposal. The States Parties to this Protocol
meeting at the Conference of the Parties shall make every effort
to achieve consensus on each amendment. If all efforts at consensus
have been exhausted and no agreement has been reached, the
amendment shall, as a last resort, require for its adoption a two-
thirds majority vote of the States Parties to this Protocol present
and voting at the meeting of the Conference of the Parties.

2. Regional economic integration organizations, in matters
within their competence, shall exercise their right to vote under
this article with a number of votes equal to the number of their
member States that are Parties to this Protocol. Such organizations
shall not exercise their right to vote if their member States
exercise theirs and vice versa.

3. An amendment adopted in accordance with paragraph 1
of this article is subject to ratification, acceptance or approval by
States Parties.

4. An amendment adopted in accordance with paragraph 1
of this article shall enter into force in respect of a State Party
ninety days after the date of the deposit with the Secretary-
General of the United Nations of an instrument of ratification,
acceptance or approval of such amendment.

5. When an amendment enters into force, it shall be binding
on those States Parties which have expressed their consent to be
bound by it. Other States Parties shall still be bound by the
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provisions of this Protocol and any earlier amendments that they
have ratified, accepted or approved.

Article 20. Denunciation

1. A State Party may denounce this Protocol by written
notification to the Secretary-General of the United Nations. Such
denunciation shall become effective one year after the date of
receipt of the notification by the Secretary-General.

2. Aregional economic integration organization shall cease
to be a Party to this Protocol when all of its member States have
denounced it.

Article 21. Depositary and languages

1. The Secretary-General of the United Nations is designated
depositary of this Protocol.

2. Theoriginal of this Protocol, of which the Arabic, Chinese,
English, French, Russian and Spanish texts are equally authentic,
shall be deposited with the Secretary-General of the United
Nations.

IN WITNESS WHEREOF, the undersigned plenipotentiaries,
being duly authorized thereto by their respective Governments,
have signed this Protocol.
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SCHEDULE 3

Enactment

1. Extradition Act,
Chap. 12:04

ActNo. 2013.

Amendments

In the Schedule insert the following paragraph —

“30. Offences under the Transnational
Organized Crime (Prevention and
Control) Act, 2013.”

2. Firearms Act, 2011  Insert the following after section 26—

Act No. 3 of 2011

“Trafficking in
firearms.

ActNo. 2013.

26A. (1) A person who engages in
trafficking in firearms or ammunition
commits an offence and is liable on
conviction on indictment to a fine of
$700,000 or to a term of imprisonment
of 25 years or to both.

(2) In this section “trafficking in
firearms”means the unlawful import,
export, acquisition, sale, delivery,
movementor transfer of firearms, their
parts and components and ammunition
from or across one state to another in
contradiction of the Protocol against
the Illicit Manufacturing of and
Trafficking in Firearms, their Parts
and Components and Ammunition,
referred to in section 2 of the
Transnational Organized Crime
(Prevention and Control) Act, 2013.”.

Passed in the House of Assembly this 16" day of May, 2013.

VERNANDA RAYMOND (MRS.)
Clerk of the House of Assembly (Ag.)
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